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GRIEVANCES, 


GRIEVANCE ARBITRATION WITHIN 
DEPARTMENT OF THE ARMY UNDER 
EXECUTIVE ORDER 10988* 


By Major David C. Davies** 


This article analyzes grievance arbitrations within the 
Army. The author traces the history of such grievances 
since Executive Order 10988 was promulgated in 1962, 
briefly compares Army experience with that of the other 
services, and suggests techniques for counsel in such 
arbitrations. The conclusion indicates that the arbitra- 
tion system has successfuly alleviated pressures that 
might have impaired employee morale. 


I. INTRODUCTION 


On 17 January 1962, President Kennedy signed Executive 
Order 10988 and thereby formally established government-wide 
policy favoring employee-management cooperation in the federal 
service.t By November of 1968, over 1.4 million persons, or fifty- 
two per cent of all federal civilian employees, were represented by 
labor organizations with exclusive bargaining rights.? That figure 
has continued to increase sharply.’ 


Magnitude of coverage alone makes it abundantly clear that to- 
day public employee labor organizations are forces to be reckoned 
with in the federal service. The draft report of a task force estab- 


*This article was adapted from a thesis presented to The Judge Advocate 
General’s School, U.S. Army, Charlottesville, Virginia, while the author was a 
member of the Seventeenth Advanced Course. The opinions and conclusions 
presented herein are those of the author and do not necessarily represent the 
views of The Judge Advocate General’s School or any other governmental 
agency. 

**JAGC, U.S. Army; Instructor, Military Affairs Division, The Judge Ad- 
vocate General’s School; A.B., 1956, Stanford University; LL.B., 1959, Har- 
vard Law School. Member of the Bars of the State of Oregon and the U.S. 
Court of Military Appeals. 


1 Exec. Order No. 10988, Employee-Management Cooperation in the Federal 
Service, 3 C.F.R. 521 (1959-63 Comp.), 5 U.S.C. § 631, at 366 (1964) [here- 
after cited as E. O. 10988]. 

?U.S. Crvit SERVICE COMMISSION, OFFICE OF LABOR-MANAGEMENT RELA- 
TIONS, UNION RECOGNITION IN THE FEDERAL GOVERNMENT, STATISTICAL RE- 
PoRT 2 (Nov. 1967). 

8 As of 7 April 1969, Department of the Army personnel covered by exclu- 
sive agreements totaled 154,736 persons, an increase of 31,190 persons over 
November 1967. Interview with W. J. Schrader, Chief, Labor Relations Divi- 


sion, Office of Civilian Personnel, Deputy Chief of Staff for Personnel, U.S. 
Army, 7 Apr. 1969. 
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lished in late 1967 to recommend to the President changes in Ex- 
ecutive Order 10988 has recently been submitted.* While the 
strikes and picketing by public employees which have become in- 
creasingly widespread in the state and local sector so far have left 
the federal sector virtually untouched, the possibility of even this 
type of activity cannot be ignored. 

Section 8(b) of Executive Order 10988 authorizes the inclusion 
of grievance arbitration clauses in collective bargaining agree- 
ments. This article will examine those grievance arbitrations held 
to date within Department of the Army, briefly contrasting De- 
partment of the Navy and Department of the Air Force experi- 
ence, with the objective of determining the present and potential 
significance of such arbitrations within the total Army labor rela- 
tions framework. In addition, it will discuss arbitration mechan- 
ics, techniques, and preparation sources about which counsel at ar- 
bitration hearings should be aware. 

A basic assumption underlying the following pages is that labor 
relations already have achieved and increasingly will achieve 
substantial importance, both to the Army as a whole and to the in- 
dividual commander having civilian employees within his com- 
mand. There are many aspects of labor relations within Depart- 
ment of the Army well worth exploring in depth. Several, 
including the resolution of negotiation impasses and the determi- 
nation of appropriate bargaining units and majority status, either 
currently or potentially involve the use of arbitration. The scope 
of this article, however, is confined to that arbitration authorized 
by section 8(b) of Executive Order 10988 as the final step in ne- 
gotiated grievance procedures. 


II. HISTORICAL BACKGROUND 
A. THE FEDERAL EMPLOYEE PRIOR TO 
EXECUTIVE ORDER 10988 


Until the promulgation of Executive Order 10988, no gov- 
ernment-wide policy on labor relations within the federal sector 
existed, although collective bargaining had been encouraged and 
regulated by the federal government within the private sector 
since the passage of the Norris-LaGuardia Act in 1932.° The Na- 
tional Labor Relations Act (Wagner Act) * and the Labor-Man- 
agement Relations Act (Taft-Hartley Act)’ expressly excluded 
_ 4 The report was made public on 16 Jan, 1969. BNA 280 Gov't Empt. REL 
Rep. A-1 (20 Jan. 1969) [hereafter cited as GERR]. 

5 29 U.S.C. §§ 101-15 (1964). 


29 U.S.C. §§ 151-68 (1964). 
729 U.S.C. §§ 141-87 (1964). 
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government employees from coverage, while reaffirming the com- 
mon law rule that such employees have no right to strike. 


The only legislation specifically recognizing the right of federal 
employees to affiliate with labor organizations was the Lloyd- 
LaFollette Act in 1912.* Limited to postal employees and carefully 
forbidding strikes, it revoked Executive Orders of 1902, 1906, and 
1908 which had prohibited such affiliation and had denied the 
right of individual petition to Congress. © 


Department of Defense experience with collective bargaining 
began as far back as the early 1800’s at such industrial-type in- 
stallations as shipyards and arsenals. In the year 1836, strikes oc- 
curred at both the Washington Navy Yard and the Philadelphia 
Navy Yard over the issue of hours of work.® In 1893, the Army 
encountered a similar experience at Watervliet Arsenal over the 
issues of hours of work and rates of pay.’® In 1899, machinists at 
Rock Island Arsenal struck over the issues of discipline, discrimi- 
nation against union members, and failure to consult and to hear 
grievances. This last incident resulted in a War Department order 
for arsenal commanders to deal with grievance committees and to 
refer unresolved matters to the Department." 


In the early 1900’s, trade unionism increased rapidly, as Fred- 
erick Taylor’s principles of scientific management were introduced 
into some Army industrial settings. Interestingly, while most em- 
ployees appeared to oppose these principles, some favored 
them." In any event, employee activities resulted in various con- 
gessional resolutions and riders prohibiting the use of funds for 
such things as time studies and the payment of bonuses.** 


World War I and the resultant need for a stable military- 
industrial environment brought about some specific recognition of 
union activity. In 1916, the Department of the Navy urged em- 
ployees to organize in order to facilitate coordination with man- 
agement,’® while within Department of the Army a number of 


85 U.S.C. §§ 7101-102 (1964). 

®D. ZISKIND, ONE THOUSAND STRIKES OF GOVERNMENT EMPLOYEES 24-25 
(1940). 

10 Td, at 30. 

11S. Spero, GOVERNMENT As EMPLOYER 94-95 (1948). 

12 At Rock Island Arsenal and at Watertown Arsenal, in 1911, employees 
strongly objected to the introduction of scientific management principles. The 
ENCYCLOPEDIA OF MANAGEMENT 875—76 (Heyel ed. 1963). 

18 Employees at Frankfort Arsenal during the same period petitioned for a 
continuance of the Taylor system. Jd. at 876. 

14 Jd. 

18 OFFICE OF INDUSTRIAL NAVAL RELATIONS, IMPORTANT EVENTS IN AMERI- 
CAN LABOR History 9 (1963). 
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arsenals negotiated piece work rates and promotions in exchange 
for agreements by employees not to restrict output.'* 


While the shop committee system established by President 
Harding after World War I was not successful because of em- 
ployee fear that it was a management trick, the onset of World 
War II gave the union movement sharp impetus."’ By the end of 
the war, federal employee-management policy was a widespread 
topic of discussion.'** The prevailing sentiment which gained mo- 
mentum in the ensuing years was well expressed in the 1955 Re- 
port of the Committee on Labor Relations of Governmental Em- 
ployees of the American Bar Association: 

A government which imposes upon other employers certain obliga- 
tions in dealing with their employees may not in good faith refuse to 
deal with its own public servants on a reasonably similar favorable 
basis, modified, of course, to meet the exigencies of the public serv- 
ice. It should set the example for industry by being perhaps more 
considerate than the law requires of private enterprise.?® 

Beginning in 1949, Representative George M. Rhodes and 
Senator Olin D. Johnston introduced on a yearly basis a federal 
employee labor relations bill. In 1956, Senator John F. Kennedy 
went on record as supporting the bill.*° Unfortunately, the bill as 
it evolved contained some questionably extreme positions, such as 
mandatory suspension, demotion, or removal for any administra- 
tive official violating certain parts of the law, regardless of knowl- 
edge, intent, or other circumstances.”! 


During the entire period of union growth in the federal sector 
prior té Executive Order 10988, the only formal government-wide 
policy, aside from the Lloyd-LaFollette Act in 1912, was inclusion 
of provisions in the Federal Personnel Manual from 1951 on en- 
couraging the solicitation of the views of federal employees in the 
formulation of personnel policy. Not until 1958, however, were 
those provisions interpreted to apply to employee organizations as 
such.”? 


16H. AITKEN, TAYLORISM AT WATERTOWN ARSENAL; SCIENTIFIC MANAGE- 
MENT IN ACTION, 1908-1915, 240 (1960). 

17 SPERO, supra note 11 at 100-02. 

18 Td. at 104. 

19 1955 Proc. AM. Bar Assoc. Sec. or Las. REL. LAw 90 (1955). 

20 Hearings on S. 5393 Before the Senate Comm, on Post Office and Civil 
Service, 84th Cong., 2d Sess. 36 (1956). 

21W. Hart, COLLECTIVE BARGAINING IN THE FEDERAL CIVIL SERVICE 
140-73 (1961). 

22 PRESIDENT’Ss TASK FORCE ON EMPLOYEE-MANAGEMENT RELATIONS, A 
PoLicy FOR EMPLOYEE-MANAGEMENT CO-OPERATION IN THE FEDERAL SERVICE, 
pt. I, at 2-3 (1961) [hereafter cited as Task Force Report]. 
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In spite of such limited encouragement, by 1961 some 33 per- 
cent of all federal employees, or 762,000 persons, belonged to some 
type of employee oganization.”* Relations between management 
and these organizations varied widely from department to depart- 
ment and agency to agency. Many departments and agencies had 
little or no significant relationship. 


B. PROMULGATION OF EXECUTIVE ORDER 10988 


Early in his administration, President Kennedy recognized a 
valid need for a government-wide policy on employee-management 
relations in the federal sector. He further recognized that the 
mood of labor was such that, if the executive branch failed to act, 
Congress might well enact unduly restrictive legislation, such as 
the Rhodes-Johnston bill. 

Consequently, on 22 June 1961, he appointed a Task Force on 
Employee-Management Relations in the Federal Service, headed 
by then Secretary of Labor, Arthur J. Goldberg. Its membership 
was composed of John W. Macy, Jr., Chairman of the United 
States Civil Service Commission; David E. Bell, Director of the 
Bureau of the Budget; J. Edward Day, Postmaster General; and 
Theodore Sorenson, Special Consultant to the President.** Its key 
staff members were drawn from the labor-management field in the 
private sector.”* 


The Task Force spent some five months hearing testimony from 
all available interested parties. On 30 November 1961, it reported 
its findings to the President. It recommended to him promulgation 
of an executive order which would give federal employees certain 
bargaining rights. Finding that no uniform system of employee- 
management relations had been followed in the federal service, it 
selected those approaches from both the public and the private 
sectors which appeared best suited to a workable relationship.?’ 


Based upon the reccmmendations of the Task Force, President 
Kennedy issued Executive Order 10988 on 17 January 1962. The 
Order established the ground rules for employee-management co- 
operation in the federal service. In brief, it: (a) established a gov- 


23 Jd. at 1. 


24 Address by Assistant Secretary of Labor Thomas R. Donahue, Gover- 
nor’s Conference on Public Employee Relations, New York, 14 Oct. 1968, 267 
GERR F-2 (1968). 

25 Memorandum from President John F. Kennedy to the Heads of Depart- 
ments and Agencies, 22 Jun. 1961, TASK Force REPoRT ix. 

26W. Hart, The U. S. Civil Service Learns to Live with Executive Order 
10988: An Interim Appraisal, 17 IND. & LaB. REL. Rev. 203, 206-07 (1964). 

27 TasK Force REPORT. 
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ernment-wide policy on employee-management relations, (b) in- 
cluded as the basis of that policy the recognition of employee 
organizations as bargaining representatives, (c) retained certain 
rights for management while limiting the rights of employees to 
strike or discriminate, and (d) specifically authorized advisory ar- 
bitration as the final step in a negotiated grievance procedure.” 

The issuance of Executive Order 10988 effectively stopped legis- 
lative efforts such as the Rhodes-Johnston bill. It gave the un- 
ions the. recognition which they said they wanted, although 
stopping short of the union shop type of arrangement for which 
many unions undoubtedly hoped.”® It paved the way for a new era 
in federal personnel practice. 


C. GROWTH OF FEDERAL EMPLOYEE UNIONISM 
UNDER EXECTUIVE ORDER 10988 


The impact of Executive Order 10988 has been particularly sig- 
nificant in terms of union representation. As has already been 
noted, in 1961, 33 percent of all federal employees, or 762,000 per- 
sons, were represented by employee organizations.*® Many, 
of course, were postal workers whose union affiliation had first 
been given impetus by the Lloyd-LaFollette Act of 1912. Within 
the military departments, the breakdown was: Navy—96,528 per- 
sons (29%); Army—39,331 persons (11%); and Air Force—24,- 
650 persons (9%). 

Under Executive Order 10988, recognition of exclusive repre- 
sentational status proceeded quickly. By August of 1966, 40 
percent of all federal employees, or 1,054,417 persons, were repre- 
sented by labor organizations having exclusive status.*? By Novem- 
ber of 1968, the figures had risen to 52 percent and 1,416,073 


28 E. O. 10988. 
29 Hart, supra note 26 at 205. 


30 See text accompanying note 23, supra. This figure includes members of 
employee organizations which may not later have gained exclusive represen- 
tational status under Executive Order 1098. 

31 PRESIDENT’S TASK FORCE ON EMPLOYEE-MANAGEMENT RELATIONS IN 
THE FEDERAL SERVICE, STAFF Report II, at 10-11 (1961). 


32U.S. Crvin Serv. CoMM’N. OFFICE OF LABOR-MANAGEMENT RELATIONS, 
STATISTICAL REPORT OF EXCLUSIVE RECOGNITION AND NEGOTIATED AGREE- 
MENTS IN THE FEDERAL GOVERNMENT UNDER EXECUTIVE ORDER 10988 2 
(Aug. 1966). Excluding the highly-organized postal workers drops this figure 
to 23 percent, or 434,890 persons. The reduced figure includes approximately 
243,500 (40%) blue collar workers and 191,350 (15%) white collar workers. 
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persons.** Within the military departments Department of the 
Army showed the greatest gain, going from 56,182 persons (15%) 
to 151,837 persons (39%) in that twenty-seven month period. At 
the same time, Department of the Air Force rose from 55,266 per- 
sons (19%) to 123,669 persons (44%), while Department of the 
Navy rose from 151,331 persons (44%) to 206,213 persons 
(53 % ) .** 

Taking into account the provisions of Executive Order 10988 
generally excluding from exclusive units managerial executives, 
employees engaged in non-clerical personnel work, rating supervi- 
sors of other members of the unit, and employees engaged in intel- 
ligence and investigative functions,* the percentage of eligible 
federal employees with exclusive representation is fast approach- 
ing the majority mark if it has not already exceeded that mark. 

This significant growth factor, together with the experience 
gained over the initial years of the program established by Execu- 
tive Order 10988, resulted in the appointment by President John- 
son on 8 September 1967 of a Review Committee on Employee- 
Management Relations in the Federal Service. The Committee, 
chaired by Secretary of Labor Willard Wirtz, was composed of 
Secretary of Defense Robert S. McNamara, Postmaster General 
Lawrence F. O’Brien, Bureau of the Budget Director Charles L. 
Schultze, Civil Service Commission Chairman John W. Macy, Jr., 
and Joseph A. Califano, Jr., Special Assistant to the President. 
The Committee was charged with fully reviewing experience un- 
der Executive Order 10988 and recommending any adjustments 
needed.** 

The Committee’s report, designated a “draft” and dated April 
1968, was released on 16 January 1969 as an attachment to the 
1968 Annual Report of the Department of Labor. Change in com- 
position of the Committee was the reason stated why submission 
of a final report to the President was not possible.** 

The Committee’s report noted substantial benefits resulting 
from Executive Order 10988—including improved communica- 
tions between agencies and employees, increased participation by 
employees in the determination of working conditions, and a con- 


88 U.S. Crvit Serv. COMM’N, supra note 2, at 2, Excluding postal workers 
drops this figure to 31 per cent, or 629,915 persons, The reduced figure in- 
cludes 338,660 (54%) blue collar workers and 291,255 (21%) white collar 
workers. 

34 Td. at 1; U.S. Crvit Serv. Comm’N, supra note 32 at 1. 

35 E. O. 10988 §§ 6(a), 16. 

36 Memorandum from President Lyndon B. Johnson to the Heads of De- 
partments and Agenices, 8 Sep. 1967, 209 GERR A-6, 7 (1967). 

37 280 GERR A-1 (1969). 
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tinuity of labor-management relationship through collective bar- 
gaining agreements. At the same time, the Committee recom- 
mended substantial changes in the existing program in order to 
bring it to the level of development indicated by the accumulated 
experience of both labor and management since 1961.** 

No attempt will be made here to detail all the Committee’s 
recommendations. Two of the more significant are establishment 
of an inter-agency panel to oversee the program and placing in the 
Department of Labor the authority to decide unit, representation, 
unfair labor practice, and standard of conduct matters. 

Regarding grievances and grievance arbitration, the Committee 
recommended, subject to existing law: (1) integrating all griev- 
ance and appeal procedures into a single system; (2) making the 
negotiated grievance and appeals procedures the only procedures 
available to employees in organized units; (3) ensuring that arbi- 
tration is available for the resolution of disputes over the inter- 
pretation and application of agreements, as opposed to only those 
disputes based upon individual grievances and appeals; and (4) 
limiting exceptions to arbitrators’ decisions to those sustainable 
on grounds similar to grounds applied by the courts in private sec- 
tor labor relations cases, with a limited right of appeal to the in- 
ter-agency panel.*° 

The Review Committee’s recommendations, the rapid growth of 
employee unionism in the federal sector, and the experience 
gained over the past seven years convincingly demonstrate the 
permanency of federal employee involvement in determining con- 
ditions of work. The Committee’s recommendations concerning 
grievances and grievance arbitration procedures make it equally 
apparent that grievance arbitration will continue to play a signifi- 
cant role in that involvement. The ideal labor relations climate in 
which grievances are few and always resolved immediately is no 
more likely to be found in the federal government than in private 
industry. As noted by arbitrator Eli Rock at the 1967 Annual 
Meeting of the National Academy of Arbitrators: 


The need on both sides, not only to obtain an answer in arbitra- 
tion for the irreconcilable but to delegate to a third party the 


38 President’s Review Committee, Report on Employee-Management Rela- 
tions in the Federal Service, 280 GERR, Special Supplement (20 Jan. 1969) 
[hereafter cited as Review Committee Report]. 


39 Td, at 4-5. 
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blame at times for reconciling the reconcilable, will probably be as 
prevalent in the federal service as in private industry.*° 


III. NEGOTIATED GRIEVANCE PROCEDURES UNDER 
EXECUTIVE ORDER 10988 
A. PRESENTING THE GRIEVANCE 


As a general proposition, grievance procedures are designed to 
provide a series of steps, at increasingly higher levels of the man- 
agement structure, through which employee complaints may be 
processed. Within Department of the Army, as is true generally in 
the federal service, there exist detailed regulations setting up a 
grievance system which considerably antedates Executive Order 
10988. Appeals under this system never leave agency channels.** 

With the advent of Executive Order 10988, authority for the es- 


tablishment of alternative grievance systems was established. Sec- 
tion 8(a) of the Order states: 


Agreements entered into or negotiated in accordance with this 
order with an employee organization which is the exclusive repre- 
sentative of employees in an appropriate unit may contain provi- 
sions, applicable only to employees in the unit, concerning procedures 
for consideration of grievances. Such procedures (1) shall conform 
to standards issued by the Civil Service Commission, and (2) may 
not in any manner diminish or impair any rights which would other- 
wise be available to any employee in the absence of an agreement 
providing for such procedures.*2 


Fifty-two out of the first one hundred collective bargaining 
agreements negotiated within Department of the Army contained 
grievance procedures,** and nearly all of the over one hundred 
agreements coming into effect since that time have also contained 
grievance procedures.** Where such negotiated grievance proce- 


40191 GERR D-3 (1967) (E. Rock, Role of the Neutral in Grievance Arbi- 
tration in Public Employment, a paper presented at the Twentieth Annual 
Meeting of the National Academy of Arbitrators, San Francisco, California, 
3 Mar. 1967). 


41 Dep’t of the Army, Civilian Personnel Regulation No. E-2 (22 Jun. 1962) 
[hereafter cited as CPR]. 


423 C.F.R. at 525 (1959-63 Comp.). The standards established by the Civil 
Service Commission are contained in U.S. Crvit Serv. COMM’N FEDERAL PER- 
SONNEL MANUAL 771, Subch. 1-7 (21 Jul. 1967) [hereafter cited as FPM]. 

43 Interview with B. J. Moeller, Chief, Labor Relations Branch, Office of 
Civilian Personnel, Deputy Chief of Staff for Personnel, U.S. Army, 28 Feb. 
1967. 

44 Interview with D. M. Atkinson, Employee-Management Relations Spe- 


cialist, Labor Relations Division, Office of Civilian Personnel, Deputy Chief 
of Staff for Personnel, U. S. Army, 3 Feb. 1969. 
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dures have been available, they have been used to a much greater 
extent than the agency procedure.*® 


The scope of negotiated grievance provisions within Depart- 
ment of the Army has varied widely.** Most such prov:sions cover 
expressly at least the interpretation or application of the collective 
bargaining agreement itself.‘* Many others have included as well 
both any other dispute which might arise between the parties and 
the interpretation or application of policies and regulations of the 
local command or its higher headquarters.** 


Nearly all agreements expressly exclude complaints or appeals 
arising from a number of types of actions, often in conformance 
with Depariment of the Army policy restricting such complaints 
or appeals to procedures set up by specific regulations.*® Typically, 
these include such things as unfair labor practices; reductions in 
force ; adverse actions; job evaluations; discrimination based upon 
race, creed, color, religion, or sex; non-selection for promotion 
where the grievant’s sole allegation is that he is better qualified 
than the person selected; performance ratings; position classifica- 
tion; and wage determinations.” 


It is important to both union and management to have an effec- 
tive channel through which dissatisfied employees may air their 
feelings and secure appropriate relief regarding working condi- 
tions or management policies. To the unions, the grievance proce- 
dure is additionally important because employee dissatisfaction 
lies at the very core of unionism, as successful prosecution of 


45 Id. An employee filing a grievance must choose initially which procedure 
he will follow and will be bound by that choice. CPR 711.A-XI, C. 4. a. (18 
Aug. 1964). 

46 While a thorough analysis of possible grievance and grievance arbitra- 
tion provisions is beyond the scope of this article, a description of the typical 
coverage of existing provisions within Department of the Army is necessary 
for effective examination of arbitration awards made to date. 

47 E.g., Memorandum of Agreement Between Granite City Army Depot and 
Local 149A, IUOE, Art. X, para. 47 (11 Mar. 1966). 

48 See, e.g., Agreement Between Rock Island Arsenal and Arsenal Lodge 81, 
IAM, AFL-CIO, Art. XXIV, 1 (9 Dec. 1966), and Agreement Between U. S. 
Army Watervliet Arsenal and Lodge 2352, AFGE, Ch. VI, Art. 1, §C.a. (5 
May 1967). Some of the variety of coverage of negotiated grievance proce- 
dures is indicated in a Bureau of National Affairs analysis of ninety agree- 
ments negotiated under E. O. 10988 at 92 GERR X-3—X-5 (1965). 


49 F.g., CPR E-2.5 (22 Jun. 1962) (adverse action appeals) and CPR 713.D 
(30 Sep. 1966) (equal employment opportunity complaints). 

50 F.g., Granite City Army Depot, supra note 47, at Art. X, paras. 50, 52, 
and 53; Rock Island Arsenal, supra note 48, at Art. XXIV, §1; Watervliet 
Arsenal, supra note 48, at Ch. VI, Art. 1, §C.b.; Agreement Between Red 
River Army Depot and Local 237, United Ass’n of Plumbers and Pipe Fit- 
ters, Art. XVIII, paras. 1-4 (14 Mar. 1966). 
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grievances is a most effective recruiting technique. The estab- 
lishment of negotiated grievance procedures under Executive Or- 
der 10988 thus properly can be considered of real benefit to 
unions, employees, and management alike.” 


B. PURSUING THE GRIEVANCE TO ARBITRATION 


The effectiveness of a grievance procedure which provides no 
opportunity for obtaining independent judgment from outside the 
agency in which a grievance arises, or even from outside the total 
governmental structure, is seriously suspect, at least from a mo- 
rale standpoint. Recognizing this, the drafters of Executive Or- 
der 10988 expressly provided for advisory grievance arbitration in 
section 8(b), as follows: 


Precedures established by an agreement which are otherwise in 
conformity with this section may include provisions for the arbitra- 
tion of grievances. Such arbitration (1) shall be advisory in nature 
with any decisions or recommendations subject to the approval of 
the agency head; (2) shall extend only to the interpretation or ap- 
plication of agreements or agency policy and not to changes in or 
proposed changes in agreements or agency policy; and (3) shall be 
invoked only with the approval of the individual employee or em- 
ployees concerned.®2 


Thirty-nine out of the first fifty-two collective bargaining agree- 
ments negotiated within Department of the Army which contained 
grievance procedures provided for advisory arbitration as the 
final step in those grievance procedures. Nearly all of the over 
one hundred agreements coming into effect since that time have 
contained provisions for advisory grievance arbitration. To date, 
fourteen arbitration hearings have been held. 


51 This is true so long as the grievance procedure is in fact used by employ- 
ees to keep genuine grievances from silently festering, regardless of whether 
distrust of the agency grievance system prevented such airing of differences 
before a negotiated system existed and regardless of whether prompting by 
union stewards is involved. 

523 C.F.R. at 525 (1959-63 Comp.). 

53 Interview with B. J. Moeller, supra note 43. 

54 Interview with D. M. Atkinson, supra note 44. 

55 This is considerably less than within Department of the Navy, which had 
sixty-four arbitration hearings completed through 7 Apr. 1969. Interview 
with T. Garnett, Employee-Management Cooperation Specialist, Contract Ad- 
ministration Analysis Branch, Labor and Employee Relations Division, Office 
of Civilian Manpower Management, Department of the Navy, 8 Apr. 1969. It 
is considerably more than within Department of the Air Force, which has had 
only one arbitration hearing to date. Interview with R. Lazarus, Union Rela- 
tions Branch, Employee Programs Division, Directorate of Civilian Person- 
nel, Department of the Air Force, 24 Jan. 1969. The sole Air Force hearing 
and twenty Navy hearings have involved discipline matters, which are not 
grievable under negotiated procedures within Department of the Army. 


il 
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Necessarily, the scope of grievance arbitration provisions has 
varied in accordance with the grievance provisions upon which 
each is based. In addition, the express limitations of section 8(b) 
of the Executive Order apply, regardless of whether or not specif- 
ically incorporated into the language of an agreement.** 

Most agreements provide that arbitration may be invoked by ei- 
ther party * or by the grievant alone * and call for selection of a 
single arbitrator. Typically, the arbitrator, unless mutually agreed 
upon by the parties, is to be selected by elimination from a list of 
five names submitted by the Federal Mediation and Conciliation 
Service.*® Department of the Army regulations expressly provide 
for equal sharing of costs between union and management. A 
maximum of $150.00 fee per day, plus travel and per diem, is 
allowed.” Nearly all agreements provide for the arbitration 
award to be advisory to the installation or activity commander in- 
volved,® whose decision shall then be final.*? 

From the union viewpoint, the ability to invoke grievance arbi- 
tration is that which gives a grievance procedure, and perhaps an 
entire collective bargaining agreement, integrity. From manage- 
ment’s viewpoint, grievance arbitration provides an impartial 
means of judging its administration of both grievance systems 
and entire agreements. 

The advisory nature of the arbitration permitted by section 
8(b) of Executive Order 10988 is a point which the unions in the 
federal sector have found particularly distressing.** Applied arbi- 
trarily, the management discretion inherent in that nature could 





56 Just how effective any but the most specific limitation would be if the 
question of arbitrability were taken to court, in light of United Steelworkers 
v. Enterprise Wheel and Car Corp., 363 U.S. 593 (1960), United Steelworkers 
v. Warrior & Gulf Navig. Co., 363 U.S. 574 (1960), and United Steelworkers 
v. American Mfg. Co., 363 U.S. 564 (1960), the famous “Trilogy” decided by 
the United States Supreme Court on 20 Jun. 1960, is doubtful. So long as 
grievance arbitration in the federal service remains advisory in nature, of 
course, chances of this issue being pursued in the courts are not great. For a 
recent discussion of the “Trilogy,” see G. TORRENCE, MANAGEMENT’S RIGHT TO 
MANAGE 7-26 (Rev. ed. 1968). 

57 F.g., Rock Island Arsenal, supra note 48 at Art. XXV, §1. 

58 F'.g., Watervliet Arsenal, supra note 48 at Ch. VI, Art. 1, § E.(2) (a); 
Granite City Army Depot, supra note 47 at Art. X, para. 47(f). 

59 F'.g., Rock Island Arsenal, supra note 48 at Art. XXV, § 2; Red River 
Army Depot, supra note 50 at Art. XIX, § 1. 

60 CPR 711.A-XI.C.4 (18 Aug. 1964). 

61 Usually the same person who has rejected the grievance at the final 
pre-arbitration step of the grievance procedure. 

62 F.g., Granite City Army Depot, supra note 47 at Art. X, para. 47(f); 
Watervliet Arsenal, supra note 48 at Ch. VI, Art. 1, E(2)(d). 

63 Review Committee Report 4-5. 
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GRIEVANCES 


effectively negate the value of providing for arbitration in the 
first place. To regard arbitration awards as inviolable, on the 
other hand, flies in the face of the explicit language of the Execu- 
tive Order. It also disregards whatever merit exists for the con- 
cept that a sovereign employer must not surrender its basic power 
to govern.” Equally, it ignores the very practical problem that an 
arbitrator not thoroughly schooled in the complex and changing 
system of federal rules and regulations is likely to recommend an 
award which violates those rules and regulations.* 


In February 1966, the Civil Service Commission attempted to 
meet union objections partially by suggesting that any proposed 
modification or rejection of an advisory award be made at an ad- 
ministrative level higher than that of the agency official who made 
the original decision which forced the grievance to arbitration. 
By removing a potential conflict of interest, the chances of arbi- 
trary modification or rejection of an award would be reduced.” 
Department of the Army has not implemented that suggestion. 
It is the author’s experience, however, that unwritten Department 
policy strongly urges commanding officers to take a hard look at 
local implications and coordinate with higher headquarters for 
more widespread implications before modifying or rejecting an 
advisory award. 


The recommendations of The President’s Review Committee 
on Employee-Management Relations in the Federal Service, if 
adopted, should provide a reasonable solution to the problem. By 


64 Belenker, Binding Arbitration for Government Employees, 16 Las. L. J. 
234 (1965); Blaine, Hagburg, and Zeller. The Grievance Procedure and Its 
Application in the United States Postal Service, 15 Las. L. J. 725 (1964); 
Shenton, Compulsory Arbitration in the Public Service, 17 Las. L. J. 138 
(1967) ; W. VosLoo, COLLECTIVE BARGAINING IN THE UNITED STATES FEDERAL 
CIvIL SERVICE 17-20 (1966). 

85 This precise situation has resulted in rejected or modified awards in sev- 
eral Navy arbitrations, as well as in two Army arbitrations discussed in Sec- 
tion IV, infra. The Federal Mediation and Conciliation Service is in the proc- 
ess of establishing a separate list of arbitrators with experience in the public 
sector. 280 GERR B-4 (1969). 

86 U.S. Civil Serv. Comm’n, FPM Letter No. 711-3, 7 Feb. 1966. 

87 Department of the Navy substantially implemented that suggestion in 
April 1967 by requiring commanding officers proposing a rejection or modifi- 
cation of an advisory award to refer the matter to the Office of Civilian Man- 
power Management for advice prior to decision. Sec’y of the Navy Notice 
12721, para. 3(b), 24 Apr. 1967. Adverse action appeals were expressly ex- 
empted from this requirement because of being further appealable to the 
Office of the Secretary of the Navy. 

68 Interview with D. M. Atkinson, supra note 44. Two Army arbitrations 
have resulted in partial rejection of an award. As twelve of the Army total 
of fourteen awards have supported management on the basic issues, the ques- 
tion of rejection or modification has not arisen in any other instance. 
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severely restricting the grounds upon which an exception to an 
arbitrator’s award could be sustained and by providing a limited 
right of appeal to an inter-agency panel overseeing the entire fed- 
eral labor relations program, a sufficient guarantee of imtegrity 
and certainty should exist which still allows minimal flexibility to 
both parties for the correction of substantial inequities or regula- 
tory conflicts.” 

It does not appear likely that collateral attacks in the federal 
courts upon the grievance system or upon an arbitration award 
would be successful. Recent cases dealing with such matters as 
dismissal from federal service ** and promotions ” carefully stress 
the very limited scope of review over the exercise of administra- 
tive discretion. One flatly stated that the courts may not interfere 
with the day-to-day internal administration of government 
departments.”* Those cases dealing directly with the validity of 
negotiated agreements, representational election procedures,” 
withdrawal of recognition,’* or wage regulations *” have unequivo- 
cally declared that the federal courts have no jurisdiction to police 
the Executive Order, as has a very recent case where the relief 
sought was an order requiring Army officials to process com- 
plaints under the Executive Order as implemented rather than un- 
der agency grievance procedures.”* Either the separation of pow- 
ers, sovereign immunity, or both have been given as rationale.”® 


89 The limitation being a requirement that every attempt to resolve the 
matter be made at all union and agency levels before reference to the inter- 
agency panel. Review Committee Report 4—5. 

70 The Review Committee’s recommendations appear to contemplate that ei- 
ther party may challenge an arbitrator’s decision. Jd. at 4. 

71 F.g., Bishop v. McKee, 400 F.2d 87 (10th Cir. 1968); West v. Macy, 284 
F. Supp. 105 (D.D.C. 1968) ; Menick v. U.S., 184 Ct. Cl. 756 (1968). 

72 Cominsky v. Rice, 233 F. Supp. 180 (E.D. Pa. 1964). 

73 Lodge 1858, AFGE v. Webb, 283 F. Supp. 155 (D.D.C. 1968). 

74 Morris v. Steele, 253 F. Supp. 769 (D. Mass. 1966). 

75 NAIRE v. Dillon, 356 F.2d 811 (D.C. Cir. 1966) (per curiam) ; Manhat- 
tan-Bronx Postal Union v Gronouski, 350 F.2d 451 (D.C. Cir. 1965), cert. de- 
nied, 382 U.S. 978 (1966). 

76 NAGE v. White, Civil No. 1617-68 (D.D.C., filed 28 Jun. 1968), appeal 
docketed, No. 22630, D.C. Cir., 8 Jar. 1969. 

77 Canal Zone Central Labor Union v Fleming, 246 F. Supp. 998 (D. Canal 
Zone 1965), rev’d on other grounds, 383 F.2d 110 (5th Cir. 1967). 

78 Lodge 1647 and Lodge 1904, AFGE v. McNamara, 291 F. Supp. 286 
(N.D. Pa. 1968). 

79 The sole exception, Hicks v. Freeman, 273 F. Supp. 334 (D. N.Car. 
1967), aff'd on other grounds, 397 F.2d 193 (4th Cir. 1968), involved a change 
of practice regarding which the plaintiff argued that there should have been 
at least prior consultation. The court cited favorably the Manhattan-Bronz 
Postal Union v. Gronouski case, supra note 75, holding that E. O. 10988 gives 
no judicially enforceable rights, then decided the case on the merits by find- 
ing management’s retained rights controlling. 
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IV. GRIEVANCE ARBITRATION EXPERIENCE WITHIN 
DEPARTMENT OF THE ARMY 


A. THE INITIAL CASE 


All of the fourteen grievance arbitrations held to date within 
Department of the Army have occurred at installations within the 
Army Materiel Command, which controls the Army’s industrial 
facilities. The first grievance to go to arbitration arose early in 
1966 at Granite City Army Depot, an installation involved primar- 
ily in the repair and maintenance of engineer equipment, located 
on the Illinois side of the Mississippi River just across from St. 
Louis, Missouri. For the writer, newly-arrived Post Judge Advo- 
cate at that installation, it constituted an abrupt introduction to 
the problems of labor-management relations in the federal sector. 


The grievance in question arose because management had as- 
signed the task of fabricating web strapping for aviation repair 
vans to the mechanics assembling the vans. The union, in this case 
the International Union of Operating Engineers, contended that 
the fabrication should have been performed by a “wood body re- 
pairman” whose job description included upholstery duties and 
who had performed some of that type of work before. Primary re- 
liance was placed upon that paragraph of the collective bargaining 
agreement which stated that any deviation from existing practices 
would not occur until after consultation with the union. The relief 
sought was an award declaring management to have been in viola- 
tion of the agreement and directing that such work be assigned 
exclusively to wood body repairmen in the future. 


Management’s position was that past practice had not in fact 
involved such fabrication being performed only by wood body re- 
pairmen. It asserted that the work was an incidental task falling 
under that part of the mechanics’ job descriptions reading “and 
other duties as assigned,” and that assignment of that work 
formed the essence of management’s reserved rights to maintain 
efficiency of operations and to determine the methods, means, and 
personnel by which operations were to be conducted.® It pointed 
out also that the collective bargaining agreement placed a duty 
upon management only to consult, not to secure agreement, before 
deviating from existing practices. Consequently, even on the un- 
ion’s version of the facts, the future relief sought was inappro- 
priate. 


80 These are two of the rights expressly reserved to management by § 7(2) 


of E. O. 10988 and repeated for emphasis in most collective bargaining agree- 
ments. 
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Recognizing the importance of the case, both as the first to be 
held within Department of the Army and as involving an issue ba- 
sic to efficient and economical operation of any government main- 
tenance activity,*! management prepared for the arbitration with 
particular care. Close coordination was maintained with Army 
Materiel Command Headquarters and with the Office of the Depu- 
ty Chief of Staff for Personnel at Department of the Army Head- 
quarters. The hearing was held on 14-15 July 1966. Post-hearing 
briefs were submitted on 3 September 1966. 

On 3 October 1966, arbitrator Joseph M. Klamon rendered an 
award in favor of management. He concluded that management’s 
actions were within its retained rights and in accordance with 
past practice and the terms of the collective bargaining agree- 
ment. He specifically noted that job descriptions give no proprie- 
tary interest in any particular tasks or duties. He also noted the 
special need of the military for efficiency through flexibility in in- 
dustrial functions, particularly in light of time and budgetary lim- 
itations during periods of international strife.** The award of the 
arbitrator was accepted by the Depot Commander on 12 October 
1966. 


B. SUBSEQUENT CASES 
1. Fort Detrick. 


The second grievance arbitration decision to be rendered within 
Department of the Army involved Fort Detrick, a research and 
development installation at Frederick, Maryland. The union, the 
International Association of Machinists and Aerospace Workers, 
objected to a 17 October 1966 change of the work week for care- 
takers at an experimental animal farm which eliminated Saturday 
and Sunday overtime work. In a brief opinion issued on 24 May 
1967, arbitrator J. Harvey Daly did not reach questions such as 
management’s motive for the change or the remedy for a failure 
to consult with the union. He simply found that the express lan- 
guage of the collective bargaining agreement exempted the 
change in work week for employees such as animal farm caretak- 
ers from any requirement of prior negotiation or consultation, 
past practice notwithstanding, and recommended that the griev- 
ance be denied.** 


81 The issue in the case could be variously described as involving assign- 
ment of work, job classification, or inherent craft jurisdiction. 

82 Local 149A, IUOE v. Granite City Army Depot, 161 GERR, Gr. Arb. 
41-44 (1966) (Klamon, Arbitrator). 

83 Columbia Lodge 174, IAMAW v. Fort Detrick, 196 GERR, Gr. Arb. 
17-20 (1967) (Daly, Arbitrator). 
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GRIEVANCES 


2. Rock Island Arsenal. 


Both the third and the thirteenth arbitration awards within De- 
partment of the Army concerned Rock Island Arsenal at Rock Is- 
land, Illinois. The grievance giving rise to the first involved a 
number of issues, both real and apparent. The union, the Interna- 
tional Association of Machinists, objected: (1) to management’s 
adding to the job descriptions of W-11 electricians the require- 
ment for rotating shifts, (2) to management’s failure to meet the 
time limits for replies set up by the negotiated grievance proce- 
dure, and (3) to management’s allegedly threatening manner of 
informing the electricians in question of the change in job descrip- 
tion as an example of its general labor relations attitude. 

In his award, issued on 5 July 1967, arbitrator Anthony V. Sini- 
cropi took both parties to task for presenting the issues in a con- 
fusing and intertwined manner. With regard to the job 
descriptions, he found that management did not violate the collec- 
tive bargaining agreement by formalizing an established practice 
of twenty-three years, one which the union readily admitted 
should be followed. With regard to the remaining charges, he 
found that management had violated the time limits for reply un- 
der the negotiated grievance procedure, but that there was no 
willful violation of the spirit and intent of Executive Order 10988 
in management’s attitude.** 

In an additional advisory opinion, the arbitrator further ex- 
pressed disappointment in the labor relations atmosphere at the 
Arsenal. He criticized the union for letting emotions lead it to 
push to arbitration a grievance based upon an insignificant and 
not clearly defined issue. At the same time, he criticized manage- 
ment for being unwilling to make accommodations and work with 
the union. He specifically recommended that the parties affirma- 
tively improve communications, adopt a flexible bargaining pos- 
ture, center bargaining around issues rather than personalities, 
and demonstrate mutual respect and sincerity.** 

The second arbitration at Rock Island Arsenal dealt with the 
obligation of management to replace employees who were absent 
from work because of sickness or leave with other employees at 
overtime rates. One instance of each such type of absence had oc- 
curred in April 1968. The contract clause in question, as it applied 
to the facts, stated that between 1 October and 14 May of each 
year “normally” two steamfitters would be scheduled for the sec- 

* Arsenal Lodge 81, IAM v. Rock Island Arsenal, 202 GERR, Gr. Arb. 


31-35 (1967) (Sinicropi, Arbitrator). 
85 Id, at Gr. Arb. 36. 
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ond and third shifts. The union contended that past practice and 
bargaining history established that the word “normally” in the 
contract clause allowed management flexibility only to increase 
the number of steamfitters assigned. Management contended that 
the word provided flexibility in both directions, the true issue 
being one of justifying overtime rather than of altering hours of 
work. In the two instances in question, mild weather had pre- 
cluded such justfication. 


In an award submitted on 18 December 1968, arbitrator John F. 
Sembower recommended that the grievance be denied. He found 
past practice and bargaining history to be consistent with manage- 
ment’s position, with no guarantee of overtime work opportunities 
contained in the contract provisions under consideration. He cau- 
tioned the parties not to interpret his award as recommending al- 
teration of the regular scheduling of two steamfitters between the 
dates specified in the contract, however, in the absence of special 
circumstances other than prevailing weather conditions.*° 


3. Red River Army Depot. 


The fourth and fifth grievance arbitrations within Department 
of the Army occurred at Red River Army Depot, Texarkana, Tex- 
as, and involved the United Association of Journeymen and Ap- 
prentices of the Plumbing and Pipe Fitting Industry of the United 
States and Canada. 

The first of these cases concerned the assignment to mobile 
equipment operators on an overtime basis of the job of installing 
bumper guard rails in a parking lot when the employees who regu- 
larly performed the welding and cutting work involved were avail- 
able for overtime. The grievant, a welder then next on the rota- 
tional overtime chart within his section, sought to be paid for the 
lost opportunity at overtime rates. He relied upon provisions in 
the collective bargaining agreement specifying: (1) equal distribu- 
tion of overtime by organizational element and skills required, and 
(2) that an employee not “normally” be scheduled to work over- 
time out of his regular assigned classification when employees reg- 
ularly performing such duties are available for overtime. 

In an opinion submitted on 7 August 1967, arbitrator Raymond 
L. Britton found that the first contract provision relied upon by 
the grievant did not apply. He concluded that the provision could 
not come into play until after management had chosen the employ- 
ees to perform overtime under its reserved right to determine the 


8¢ Arsenal Lodge 81, IAM v. Rock Island Arsenal, 283 GERR, Gr. Arb. 
5-10 (1968) (Sembower, Arbitrator). 
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methods, means, and personnel by which its operations were to be 
conducted. He also commented that the fact of two different orga- 
nizational elements being involved made the provision literally in- 
applicable. Concerning the second contract provision cited by the 
grievant, the arbitrator concluded that the word “normally” was 
intended to make the scheduling of overtime in the circumstances 
described by that provision a discretionary function of manage- 
ment under the same reserved rights.*’ 


The second arbitration at Red River Army Depot involved an 
allegedly improper job description. The grievant, a W-10 steam- 
fitter, contended that he spent more than 25 percent of his work- 
ing time under environmental conditions requiring the wearing of 
protective clothing and equipment beyond that normally required 
of steamfitters. It was not disputed that, if his contention were ac- 
curate, that factor should be included in his job description. 


In an award submitted on 20 September 1967, arbitrator Roy R. 
Ray found in favor of management. He noted initially that he was 
limited to deciding whether in fact the grievant’s contention as to 
the time he spent in which extra protective clothing and equip- 
ment were required was accurate, rejecting the union’s formula- 
tion of the issue as requiring him to decide a job evaluation appeal 
in violation of the grievance jurisdiction provisions of the collec- 
tive bargaining agreement.** He then compared the rather 
indefinite testimonial evidence presented by the union with the 
time studies submitted by management * and concluded that the 
grievant’s contentions could not possibly be accurate.*° 


4. Watervliet Arsenal. 


The sixth, seventh, eight, tenth, and fourteenth grievance arbi- 
trations within Department of the Army all occurred at Watervliet 
Arsenal, just outside Albany, New York, and involved the Ameri- 
can Federation of Government Employees. Additionally, the arbi- 
tration of one grievance which was closely related to an unfair 
labor practice charge was terminated at the outset of the hearing 


87 Local 237, United Ass’n of Plumbers and Pipefitters v. Red River Army 
Depot, 206 GERR, Gr. Arb. 37-42 (1967) (Britton, Arbitrator). 

88 The issue framed by the union was: “Whether Mr. Haggard worked 25% 
or more of his work cycle under environmental working conditions which 
would entitle him to 20 additional points as prescribed in CPR-—P42, Section 
5-2(f)?” Local 237, United Ass’n of Plumbers and Pipefitters v. Red River 
Army Depot, 216 GERR, Gr. Arb. 61 (1967) (Ray, Arbitrator). 

8® Management used data processing equipment to compute from the em- 
ployees’ daily job description cards the total hours worked in the grievant’s 
section in 1966 under pertinent environmental conditions. 

%° Local 237, supra note 88, at 61-63. 
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when the union insisted that the arbitrator decide the merits of 
the unfair labor practice charge and management refused to pro- 
ceed upon that basis.*' The matter has now been presented to 
the Federal District Court for the Northern District of New York 
and should be argued shortly.*? 

The first of the grievances at Watervliet Arsenal to reach the 
arbitration stage involved the question of whether the grievant 
had been passed over for promotion to a temporary welder-leader 
position improperly, in light of his past experience in the same and 
higher positions and his comparatively high qualifications. The un- 
ion contended that management had abused its discretion, first, by 
not promoting the grievant, noncompetitively, in spite of both his 
qualifications and his supervisory experience,** and, second, by not 
selecting the grievant under competitive promotion procedures. 
The basis for these alleged abuses of discretion was claimed to be 
a combination of personal dislike and failure to evaluate his quali- 
fications objectively in accordance with applicable regulations.” 

The opinion of arbitrator Benjamin H. Wolf, submitted on 6 
June 1968, totally agreed with the union. Soundly castigating 
management for a serious abuse of official authority, the arbitra- 
tor noted that “under the Army regulations the right of a supervi- 
sor to use his discretion is limited by cautions to be fair and equi- 
table, without discrimination or favoritism.”®* He recommended 
that the grievant be promoted to the position which was the sub- 
ject of the grievance and be granted pay retroactively. 

The second arbitration at Watervliet Arsenal also involved non- 
selection for promotion. In that case the grievant claimed that 
management had violated her rights by selecting candidates for 
the job of computer technician from outside the Arsenal. She cited 
alleged irregularities in the selection procedure and in the timing 


%1 Interview with CPT C. G. Chernoff, JAGC, counsel for management, 22 
Apr. 1968. 

92 Interview with CPT A. K. Knorowski, JAGC, Post Judge Advocate, Wat- 
ervliet Arsenal, 4 Apr. 1969. 

%3 Applicable regulations allowed noncompetitive promotion to a given va- 
cancy of employees who had satisfactorily held the same or higher positions 
before and who had been demoted through no fault of their own. 

%4 His immediate supervisor was said to personally resent the grievant, and 
higher management officials passing on the vacancy in question were said to 
object to the grievant’s attitude for trivial or improper reasons. 

%5 Lodge 2352, AFGE v. Watervliet Arsenal, 252 GERR, Gr. Arb. 69, 72 
(1968) (Wolf, Arbitrator). 

%6 Id. at Gr. Arb. 69-74. Management accepted the award and promoted the 
grievant as recommended. It was unable to grant retroactive pay under exist- 
ing regulations, however, and to that extent subsequently rejected the award. 
Interview with J. E. Benson, Jr., Chief, Personnel and Training Office, Wat- 
ervliet Arsenal, 28 Jan. 1968. 
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GRIEVANCES 


of interviews, as well as the friendship of another applicant’s 
father with the selecting supervisor, as constituting a violation of 
her rights. Management denied any irregularity and asserted that 
it had properly exercised its discretion in filling the vacancies. 

The award in this case, also rendered on 6 June 1968, fully sup- 
ported management. Arbitrator Peter Seitz stated that, “The ques- 
tion really is whether in relation to the job requirements and in 
comparing her qualifications with other candidates . . . the griev- 
ant was treated fairly.’”*’ He rejected a contention that a con- 
tract provision regarding preference to underutilized employees 
applied, noting that there was no evidence of underutilization of 
the grievant’s skills in the technical field involved. He questioned 
the wisdom of the selecting supervisor in choosing the son of a 
man whom he knew to fill an opening, but stated that this fact 
alone did not constitute proof positive of a corrupt and discrimina- 
tory act.*® 

The third arbitration at Watervliet Arsenal was unique in that 
the issue presented was stipulated to be whether the negotiated 
grievance procedure excluded a grievance the subject matter of 
which had been a part of an adverse action expunged from the rec- 
ords on the basis of a substantial procedural defect. The grievant 
claimed that the accusation of insubordination, upon which sus- 
pension proceedings had been based and then negated by his ad- 
verse action appeal, was distinguishable from the adverse action. 
Management maintained that the grievance was merely a contin- 
uation of the controversy resolved by the adverse action appeal 
and, as such, barred from consideration by that provision of the 
negotiated grievance procedure specifically excluding adverse ac- 
tion appeals. 

Arbitrator Daniel C. Williams, in an opinion submitted on 9 
July 1968, answered the stipulated issue in the affirmative. He cited 
the need for the principles of res judicata to apply to arbitra- 
tions as well as to court actions, stating that in his opinion the 
gist of the grievance was the same adverse action of suspension 
already resolved upon appeal. He recognized that under given con- 
ditions an adverse action might give rise to a distinct and proper 
grievance even though an appeal has been processed.” The burden 


*7 Lodge 2352, AFGE v. Watervliet Arsenal, 252 GERR, Gr. Arb. 65, 66 
(1968) (Seitz, Arbitrator). 

98 Jd. at Gr. Arb. 65-67. 

*° For example, a foreman could strike an employee in connection with sus- 
pending him for insubordination, or could deliberately publicize the suspen- 
sion widely. Lodge 2352, AFGE v. Watervliet Arsenal, 256 GERR, Gr. Arb. 
79, 85 (1968) (Williams, Arbitrator). 
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of proof would be heavy, however, and upon the grievant. It was 
not met in this case.’ 


The fourth arbitration at Watervliet Arsenal involved the mat- 
ter of training for promotional opportunity. The grievant had ap- 
plied for the position of “electronic-mechanical communications 
equipment installer and repairer,” but had been rejected as not 
having the necessary training. Thereafter, another applicant from 
outside the Arsenal with better but not full qualifications had been 
hired and given the necessary training to qualify him for the job. 
The union claimed that management had failed to make every rea- 
sonable effort to utilize existing employees when training was nec- 
essary for new positions, as required by the negotiated agreement. 
It sought to have the grievant trained and displace the selected ap- 
plicant. 

In a 10 September 1968 opinion, arbitrator Paul D. Hanlon 
found the grievance to be justified. Noting the lack of any improper 
motivation on management’s part and the hardship on the se- 
lected applicant if abruptly displaced, however, he rejected the un- 
ion remedy. Instead, he saw an apparent need for an additional 
back-up employee to work on the equipment in question and rec- 
ommended that the grievant be trained, assigned such duties, and 
“given available promotion or step-up in grade, commensurate 
with his increased skills and responsibilities.” 1” 

The latest arbitration at Watervliet Arsenal again involved the 
subject of promotions. The grievant, a W-11 machine parts 
inspector, contended that he should be promoted to the grade of 
W-12, which required more complex and independent inspections 
with a minimum of supervision. He claimed already to be per- 
forming much the same work as a W-12 and to be fully qualified 
as such, but to have been denied promotion in spite of these facts. 


In an opinion submitted on 17 December 1968, arbitrator James 
B. Wilson found the grievance to be without substance. Noting the 
frequent opportunities for proving his qualifications and the spe- 
cial training afforded the grievant, the arbitrator concluded that 
he had been given fair consideration for promotion but was not 
yet qualified. 


100 Jd, at Gr. Arb. 79-85. 

101 Lodge 2352, AFGE v. Watervliet Arsenal, unpublished transcript of ar- 
bitrator’s award, 1, 8 (10 Sep. 1968) (Hanlon, Arbitrator). 

102 Lodge 2352, AFGE v. Watervliet Arsenal, unpublished transcript of ar- 
bitrator’s award (17 Dec. 1968) (Wilson, Arbitrator). 
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5. Army Aeronautical Depot Maintenance Center. 


The ninth, eleventh, and twelfth arbitrations within Depart- 
ment of the Army occurred at Army Aeronautical Depot Mainte- 
nance Center, Corpus Christi, Texas, and involved the Interna- 
tional Association of Machinists and Aerospace Workers. 

The first of these cases concerned overtime pay for attending 
off-the-job classes conducted pursuant to an apprenticeship pro- 
gram. Training under the program consisted of both on-the-job 
training and classroom instruction, some of which was provided 
on post during duty hours and some off post outside of duty hours. 
The grievants, who had voluntarily read and assigned an agree- 
ment upon entering the program to attend such classes without 
pay, claimed that such training was a condition of employment 
and thereby qualified as compensable work under applicable regu- 
lations. 


Arbitrator Byron R. Abernathy, in a 19 July 1968 opinion, 
found the grievant’s contentions to be without merit. Noting that 
the collective bargaining agreement was silent on the matter, he 
looked to applicable civil service regulations, the language of the 
Government Employee’s Training Act,’®* and decisions of the 
Comptroller General to find explicit authority that such training 
does not qualify as compensable work, particularly at overtime 
rates.’ 

The second arbitration at the Army Aeronautical Depot Mainte- 
nance Center involved the interpretation of contract language re- 
quiring a grievance at the second step of the grievance procedure 
to be “reduced to writing . . . stating the exact nature of the griev- 
ance, date incident occurred and remedy sought. . . .” * In this 
case a meeting between management and union representatives 
had been held on 4 October 1967, concerning union objections to 
promotional procedures affecting aircraft welder leaders. On 18 
March 1968 the president of the local union filed a grievance, stat- 
ing merely: “Amendment to protest filed by L. L. 2049 on L-10 
A/C Welder leaders” *°* and asking for corrective action which in- 
cluded removal and replacement of L—10’s unable to perform their 
duties. Management refused to process the grievance without a 
more detailed statement of its basis. A separate grievance was 


103.5 U.S.C. §§ 4101-118 (1958). 
104 Aero, Lodge 2049, IAMAW v. ARADMAC, unpublished transcript of ar- 
bitrator’s award (19 Jul. 1968) (Abernathy, Arbitrator). 


105 Aero Lodge 2049, IAMAW v. ARDMAC, 267 GERR, Gr. Arb. 99, 100 
(1968) (Ray, Arbitrator). 
106 Jd. at Gr. Arb. 99. 
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then filed and processed through to arbitration protesting manage- 
ment’s failure to process the first grievance. 

The union contended that because management knew of the 
problem referred to in the grievance, a more specific statement 
was not required. Management contended that for lack of specific- 
ity the alleged grievance did not raise any question under the ju- 
risdictional portion of the negotiated grievance procedure. It fur- 
ther contended that specificity was particularly necessary in this 
instance, since the grievance procedure specifically excluded con- 
sideration of promotion questions when the sole basis for com- 
plaint was an allegation of the grievant being better qualified than 
the person selected. 

Arbitrator Roy R. Ray, in an award submitted on 7 October 
1968, agreed with management. While noting the additional justi- 
fication for demanding specificity present because of the exclusion 
of promotion grievances, he based his decision upon the require- 
ment of specificity in the grievance procedure itself, stating: 

Without a more specific statement of the basis of its complaint 
and a specification of the part of the Agreement allegedly violated 
by ARADMAC the Grievance cannot be considered as raising any 


question concerning the interpretation or application of the Agree- 
ment, policies or regulations.1°7 


The latest grievance arbitration award to be submitted at Army 
Aeronautical Depot Maintenance Center involved alleged harass- 
ment of the grievant by his supervisors, as well as refusal to let 
him discuss complaints with union officials and to let him select 
his own representative on a grievance. The corrective action re- 
quested was for a cessation of the harassment, a written apology, 
and appropriate disciplinary action against all supervisors and 
work leaders concerned. 

In a 12 October 1968 award, arbitrator J. Earl Williams found 
the grievance to be unsupported by the evidence. Specifically com- 
menting upon the apparent communication problem regarding the 
rights and responsibilities of union officers and other employees, to 
which both parties had contributed, he suggested guidelines for 
improving communication through the use of greater considera- 
tion and specificity on both sides.’ 


V. ARMY COUNSEL AT GRIEVANCE ARBITRATIONS 


It is axiomatic that counsel representing an installation or other 
command at a grievance arbitration hearing must be well pre- 
107 Jd, at Gr. Arb. 99-101, 101. 


108 Aero. Lodge 2049, IAMAW v. ARADMAC, unpublished transcript of ar- 
bitrator’s award (12 Oct. 1968) (Williams, Arbitrator). 
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pared. As the body of arbitration awards in the federal sector 
grows and as arbitrators develop expertise in government regula- 
tions and practices, the precedential effect of any given award 
could be substantial. The more basic the issue involved is to eco- 
nomical and efficient operations, the more likely other commands 
or even other military services will be affected.” 

Preparation should begin immediately upon receipt by the com- 
mand of a request for arbitration. The primary consideration at 
this point is a thorough analysis of the grievance from its incep- 
tion, with an eye toward formulating a precise definition of the 
issue.” A loosely stated issue invites confusion by opening the 
hearing up to the introduction of evidence not relevant to the inci- 
dent giving rise to the grievance. The result might be an award 
more far-reaching than either party contemplates, or wants.?™ 

Unless agreement upon an arbitrator can be reached by the par- 
ties, most arbitration provisions call for jointly requesting a list 
of five arbitrators from the Federal Mediation and Conciliation 
Service."?? Once the list of arbitrators is received, immediate in- 
vestigation into the experience, integrity, and intelligence of each 
arbitrator should be conducted.’'* Additionally, a check of the re- 
ported cases should be made to see if decisions in similar cases 
have been rendered, particularly by any of the five listed 
arbitrators."'* Generally, the more extensive an arbitrator’s expe- 
rience, the more likely he is to understand a case fully and decide 
it correctly. 

109 Long before other grievances on the same issues reach the arbitration 
stage, unions at other installations will be able to increase the pressure on 
management by alluding to rendered awards. 

110 Tf counsel has been able to participate in management’s discussions of 
the grievance at a prior stage, and thus help to define the issue during the 
course of the grievance, so much the better. The more complete and accurate 
a record is kept at each step of the grievance procedure, the more that record 
will assist the arbitrator and the easier it will be for counsel to focus the ar- 
bitrator’s attention upon the actual issue. 

111 Should there be a question of arbitrability involved, such as excusability 
of a time lapse under the terms of the grievance procedure, it is preferable to 
state that question separately in order to avoid waiver or confusion. 

112 Care should be taken that, in that request and in later correspondence 
with the arbitrator selected, an “issue” is not stated which is not in fact in- 


tended by both parties to be the finally-defined issue in the case. Such an “is- 
sue” could be held to be binding, or at least could tend to obscure the actual 
issue. 

118 The experience sheet provided for an arbitrator by the Federal Media- 
tion and Conciliation Service is helpful but not adequate to form the basis of 
a well-informed choice. A good source of additional information often is a lo- 
cal manufacturers’ association or the personnel departments of local indus- 
tries. 

114 While most such awards probably would have been rendered in the pri- 
vate sector, they at least can provide insight into an arbitrator’s reasoning. 
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As in thorough preparation for presenting a case in a court of 
law, all facts bearing upon the grievance must be gathered and 
analyzed from the viewpoint of both parties.'*> The entire collec- 
tive bargaining agreement should be examined in order to ascer- 
tain what clauses are relevant, either directly or indirectly.*** Cus- 
tom and the past practice of the parties in analogous situations 
may be extremely important, even if the agreement does not con- 
tain the usual clause spelling out the agreed effect of past prac- 
tice. Witnesses should be carefully interviewed and properly 
instructed.’ 

Exhibits, including background material as basic as a chronolo- 
gy sheet, can be most helpful and should be used freely so long as 
they will aid the arbitrator. A view of the scene should be consid- 
ered. Above all, counsel should remember that the arbitrator can 
base his award upon the facts only if they are presented to him. It 
is the counsel’s job to get those facts accurately before the arbi- 
trator and to interpret them persuasively in accordance with his 
theory of the case. 


Arbitration hearings are often quite informal, compared to 
court proceedings. The degree of informality depends in each case, 
of course, upon the wishes of the arbitrator. Some may prefer to 
control the scope and relevancy of the questioning themselves; oth- 
ers will expect counsel to object to at least the more extreme de- 
parture from normal rules of evidence. Most procedural matters 
are often left for prehearing agreement between the parties.*"* 


Generally, if either party requests permission to submit a post- 
hearing brief, the request will be granted. In the opinion of the au- 
thor, submission of a post-hearing brief is usually desirable. Espe- 
cially if a transcript of the testimony is not made, it is the most 
effective means of assuring that the arbitrator has both facts and 
argument before him when reaching his final conclusions. 


A number of useful reference works are available to help poten- 
tial counsel in preparing for arbitration hearings. The most com- 
prehensive treatise known to the author is How Arbitration Works 


115Much of this fact gathering and analysis, of course, will be 
accomplished in the process of defining the issue. 

116 In interpreting these clauses, their bargaining history is often a useful 
tool. 

117 Tt is usually sounder to plan on proving a case with one’s own witnesses, 
rather than through the other party’s witnesses. 

118 Counsel may find it desirable to get written agreement on such matters 
as whether to have a transcript of testimony, the order and the availability 
of witnesses, the exact issue and the order of consideration if there is more 
than one issue, the swearing of witnesses, the order of presentation, rebuttal 
limitations, and whether to submit post-hearing briefs. 
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by Frank and Edna Elkouri.'® Others include Arbitration of La- 
bor Disputes by Clarence M. Updegraff,’*° The Labor Arbitration 
Process by R. W. Fleming,'*: and Anatomy of a Labor Arbitration 
by Sam Kagel.”* More concise aids such as Boaz Seigel’s Proving 
Your Arbitration Case,'** a report on a speech by Robert A. Levitt 
of Western Electric Company contained in the 29 May 1967 issue 
of Government Employee Relations Report,’** and an article by 
Samuel H. Jaffee in the Labor Law Journal *** are also available. 


VI. CONCLUSION 
A. SIGNIFICANCE OF EXPERIENCE TO DATE 


Fourteen grievance arbitrations have taken place at six Army 
installations. While that experience has been limited, it has been 
sufficiently varied to be representative of labor relations conditions 
throughout Department of the Army. 


Analysis of the fourteen arbitrations reveals a wide spread of 
issues, ranging from administration of the grievance procedure to 
assignment of work. The importance of some of the issues neces- 
sarily has been restricted by the local nature of the grievances in 
question. In at least four types of arbitrations, however, the 
awards have been significant on a much broader scale. 


One of those four types involves the issue of work assignments. 
The ability of management to assign its personnel in accordance 
with the changing demands of its mission is vital to the mainte- 
nance of efficient and economical operations. Both awards dealing 
directly with this issue—one at Granite City Army Depot and one 
at Red River Army Depot—recognized this fact and stressed in 
their rationale that the retained rights contained in section 7 of 
Executive Order 10988 also recognize it.’** Even the right to as- 
sign personnel must be exercised reasonably, of course, as the one 
award in the related area of overtime assignments cautioned.'?" 

119 F, ELKOURI AND E. ELKOuURI, How ARBITRATION WoRKS (Rev. ed. 1960). 

120 C, UPDEGRAFF, ARBITRATION OF LABOR DISPUTES (2d ed. 1961). 

121 R, FLEMING, THE LABOR ARBITRATION PROCESS (1967). 


122 S. KAGEL, ANATOMY OF A LABOR ARBITRATION (1961). 

123 B, SEIGEL, PROVING YOUR ARBITRATION CASE (1961). 

124 194 GERR A-5—A-7 (1967) (Address by Robert A. Levitt, labor counsel 
of Western Electric Company, at a labor law institute sponsored by the 
Creighton University School of Law in cooperation with the Nebraska State 
Bar Association, 1967). 


125 Jaffee, A Funny Thing Happened on the Way to the Forum, 14 Las. L. 
J. 271 (1968). 


126 Local 149A, IUOE v. Granite City Army Depot, supra note 82; Local 
237, United Ass’n of Plumbers and Pipefitters v. Red River Army Depot, su- 
pra note 87. 


127 Arsenal Lodge 81, IAM v. Rock Island Arsenal, supra note 86. 





46 MILITARY LAW REVIEW 


A second of those four types involves the issue of promotions. 
All four arbitrations involving this issue arose at Watervliet 
Arsenal.'?* Two of the awards found merit in the grievance, with 
one severely castigating management for apparent bad faith. The 
standard which the arbitrators attempted to apply in all four cas- 
es was one of basic equity. The lesson for management would ap- 
pear to be twofold: (1) regulatory procedures concerning promo- 
tions should be followed with particular care; and (2) both 
fairness and the appearance of fairness are vital to sound person- 
nel actions. 

A third type involves the issue of what constitutes a sufficient 
description of a grievance to qualify for processing under a nego- 
tiated grievance procedure. Any grievance procedure can operate 
effectively to resolve disputes only if the parties are communicat- 
ing on at least the identification of the facts giving rise to the 
grievance and how those facts allegedly violate the negotiated 
agreement. For that reason, nearly every negotiated grievance 
procedure calls for reducing grievances to writing by the second 
step.'*® In the one award upon this issue, arbitrator Roy R. Ray 
strongly upheld the need for specificity.**° 

The last of the four types involves the issue of arbitrability of 
matters excluded from the grievance procedure because other ave- 
nues of appeal are provided for them. The one award upon this is- 
sue upheld management without hesitation, applying the reason- 
ing that the principles of res judicata should logically apply to 
administrative grievances as well as to court judgments.’ As 
was noted earlier, a similar question relating to the arbitrability 
of an unfair labor practice charge is now before the courts.” 


There is no question but that labor relations at some installa- 
tions is in a relatively early stage of development, although sophis- 
tication is rapidly being acquired by both management and labor. 
In three of the Army’s fourteen arbitrations, the arbitrator has 
made note of immature attitudes and has felt constrained to offer 
guidelines for improving them. As is not surprising, communica- 
tion has been the biggest hurdle involved. 


128 Lodge 2352, AFGE v. Watervliet Arsenal, supra note 95 at 69-74; 
Lodge 2352, AFGE v. Watervliet Arsenal, supra note 97 at 65-67; Lodge 
2352, AFGE v. Watervliet Arsenal, supra note 101; Lodge 2352, AFGE v. 
Watervliet Arsenal, supra note 102. 

129 Yet the author’s experience has been that many stewards feel a distinct 
reluctance to identify fully a grievance in any true sense, particularly in 
writing. 

130 Aero. Lodge 2049, IAMAW v. ARADMAC, supra note 105 at 99-101. 

131 Lodge 2352, AFGE v. Watervliet Arsenal, supra note 99 at 79-85. 

1382 See text accompanying note 92, supra. 
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Grievance arbitration within Department of the Army appears 
to be serving its purpose well. By providing a means of resolving 
disputes outside of agency channels, it has acted as an escape 
valve for pressures which otherwise would have impaired morale 
and worsened communication between labor and management. To, 
be sure, political motivations and stubborn or overaggressive 
officials *** have sometimes been behind carrying grievances to ar- 
bitration; and sometimes the true issues are never brought out for 
resolution until a grievance reaches arbitration. In such cases the 
arbitrator is seldom fooled, however, and may be able to guide the 
parties toward improved relations. 


B. OUTLOOK FOR THE FUTURE 


There is no reason to believe that grievance arbitration will not 
continue to serve the same functions in the future even more 
effectively than in the past. As union coverage grows and employ- 
ees become accustomed te the grievance procedure’s availability, 
undoubtedly more arbitrations will result.‘** Political motives 
inevitably will continue to play a role, too.’** At the same time, as 
both labor and management become more experienced, hopefully 
attitudes and communication will improve sufficiently to hold arbi- 
trations down to those cases where there is a meaningful issue and 
a real need for an independent judgment. 


Should the recommendations of the President’s Review Commit- 
tee on Employee-Management Relations in the Federal Service 
concerning grievance arbitration be adopted, the role of such arbi- 
trations in labor relations would almost surely be strengthened. 
The system fostered by Executive Order 10988 seeks to have effec- 
tive participation by federal employees in matters concerning 
their welfare. The more integrity the system has, the better the 
work force and the more meaningful the participation that will re- 
sult. 


133 Both union and management officials. 


1834 The rate of frequency to date has been 1966-1, 1967-4, 1968-9. This 
contrasts with the Navy’s experience of 1964-1, 1965-13, 1966-10, 1967-27, 
1968-21, and 1969-15 (through 4 Apr. 1969). The Navy’s experience is in 
terms of arbitration requests received, however, and includes 9 cases settled 
prior to hearing and 15 awaiting hearings, It also includes 20 disciplinary ap- 
peals, which are not grievable within Department of the Army. Interview 
with T. Garnett, supra note 55. The Air Force experience of one case, also a 
disciplinary appeal, is too slight for significant comparison. 

185 This is not entirely unhealthy. For an excellent discussion of the role of 
grievance arbitration in the total labor relations context which specifically 
points out the many reasons why a grievance might be pursued to arbitra- 
tion, see R. FLEMING, supra note 121, at 20-21 and 203-06. 


29 











| 








TREATIES 


THE POSITION OF THE UNITED STATES AND 
THE SOVIET UNION ON TREATY LAW AND 
TREATY NEGOTIATIONS* 


By Albert J. Esgain** 


This article compares the Soviet Union and the West in 
relation to international agreements. Various aspects of 
entering, following, breaking, and cancelling treaties are 
discussed, with running contrasts of the Soviet and West- 
ern approach. It is stated, in conclusion, that knowledge 
of these differences is valuable in drafting and negotia- 
ting weenie with the Soviet Union. 


I. INTRODUCTION 


This article is concerned with the drafting and the negotiation 
of treaties and the rules and principles which are applicable to 
treaties, narticularly those which relate to their enforcement and 
termination. 


Its principal purpose is to compare the pozition of the Soviet Un- 
ion with that of the United States and other Western Nations on 
various traditional treaty rules and general principles of interna- 
tional law, and to discuss the implications which arise from sub- 
stantive dissimilarities in views on these matters. In this manner 
the paper seeks to establish a valid basis for determining the feasi- 
bility of concluding various types of treaties with the Soviets and 
the extent to which the Western Nations can rely on the provi- 
sions of treaties concluded with the Soviets. Determinations of 
this nature entail a consideration of the views of the Soviets on 
such important matters as the binding effect of treaty commit- 
ments, the circumstances that would justify the unilateral modifi- 


*This article is the result of the research and analysis which the author 
performed in the fulfillment of a portion of a research contract with the 
United States Arms Control and Disarmament Agency. The article contains 
some new material, nevertheless, it is in large measure substantively similar 
to the material which he,submitted to the agency under the contract. The 
opinions and judgments expressed are those of the author and do not purport 
to reflect the views of the United States Arms Control and Disarmament 
Agency, the Department of the Army, or any other department or agency of 
the United States Government. 


**Special Consultant to The Judge Advocate General on International Law 
Matters and Deputy Chief, International Affairs Division, Office of The 
Judge Advocate General, Department of the Army; B.S., 1936, Ohio State 
University; M.A., 1938, Ohio State University; LL.B., 1943, Duke University 
Law School; LL.M., 1960, George Washington University Law School; mem- 
ber of the Bars of the State of South Carolina, District of Columbia, and the 
U. S. Supreme Court. 
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cation or abrogation of treaties, and the manner and means of en- 
forcing treaty obligation. These considerations provide important 
guidelines in reaching decisions as to the manner in which treaties 
with the Soviets should be drafted, and the matters which should 
be expressly set forth in such treaties. 

Generally, it may be said that, in theory, the Soviets recognize 
most of the rules and principles of treaty law that are recognized 
by the United States and other Western Nations. An examination 
of Soviet practice as opposed to theory, however, discloses material 
differences both in the application of these rules and principles, 
and in their binding effect. This is because international law in the 
Soviet Union plays only a subordinate role in Soviet foreign policy 
and is used primarily to justify and further that policy.' 


II. INTERNATIONAL LAW DEFINED 


For the purpose of this article international law is defined as 
those principles and rules of conduct, both customary and conven- 
tional, which states consider legally binding upon them in their re- 
lationships with each other. These principles and rules include 
those which relate to the functioning and the relationships of in- 
ternational institutions and organizations and those which relate 
to the conduct of entities and individuals that are of concern to 
the international community.’ 

This definition recognizes that the basis of international law is 
the common consent of the states which comprise the international 
community.* This consent may be either tacit or express. Tacit 


1 See J. TRISKA AND R. SLUSSER, THE THEORY, LAW AND POLICY oF SOVIET 
TREAIES 26, 57, 397, 404-05 (1962) [hereafter cited as TRISKA AND SLUSSER]. 

2 See J. STARKE, AN INTRODUCTION TO INTERNATIONAL LAW 1 (4th ed. 1958) 
[hereafter cited as STARKE]. See generally 1 L. OPPENHEIM, INTERNATIONAL 
Law 15-27 (8th ed. Lauterpacht 1955) [hereafter cited as OPPENHEIM]. 

31 OPPENHEIM 17, 25. As to duress or force in the conclusion of peace 
treaties, Brierly has observed that peace treaties belong to an entirely differ- 
ent category of legal transactions from ordinary international agreements. J. 
BRIERLY, LAW OF NATIONS 245 (5th ed. 1955). The use of force in their effec- 
tuation does not derogate from the legislative character and binding force of 
a peace treaty. To allow otherwise, he states, would carry the principle of 
consent to the extreme, beyond the application given to it in municipal legis- 
lation where laws are imposed against the will of subjects in the general in- 
terest. In 1 OPPENHEIM 891-92, it is said that prior to the Covenant of the 
League of Nations, the Kellogg-Briand Pact of 1928, and the Charter of the 
United Nations, international law disregarded the effect of coercion in the 
conclusion of peace treaties, which was before that period a necessary corol- 
lary of the admissibility of war as an instrument for changing the existing 
law. It is further stated, however, that insofar as war is now prohibited by 
the Kellogg-Briand Pact and the UN Charter, states which resort to war in 
violation of the Pact and the Charter must be considered as having applied 
force in a manner not permitted by law and that duress in such cases vitiates 
the treaty. 
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consent is an implied consent, or consent which is clearly evi- 
denced by the conduct of states and reflected by their adoption of 
the custom of conforming to certain general rules of international 
behavior. Express consent, on the other hand, is an affirmative 
consent which is given either verbally or in writing to rules of 
international conduct.‘ 


Ill. THE NATURE OF INTERNATIONAL LAW: 
ITS BINDING EFFECT 


It has been said that the designation, “international law,” is a 
misnomer and that such a law does not exist because there is no 
international agency that is both empowered and capable of en- 
forcing it. The critics consider international law as an inefficient 
code of conduct, of moral force only, and that war conclusively at- 
tests to its ineffectiveness in influencing and controlling the be- 
havior of states. 


This view has persisted since the very development of modern 
international law. More than three centuries ago Grotius wrote: 
There is no lack of men who view this branch of law with con- 
tempt as having no reality outside of an empty name. On the lips of 
men quite generally is the saying of Euphemus which Thucydides 
quotes that in the case of a king or imperial city nothing is unjust 
which is expedient. Of like implication is the statement that for 
those whom fortune favors might makes right... .° 
Law, properly defined, is “a body of rules for human conduct 
within a community which by common consent of the community 
is and must be enforced by external power.” * The essential condi- 
tions of law, as defined above, are to be found in international law, 
including the most essential condition: that the rules of interna- 
tional conduct shall be enforced by external power. Governments 
of states and world opinion agree that international law shall, if 
necessary, be enforced by external power. In the absence of a cen- 
tral authority for the enforcement of international law, states 
have resorted to self-help, intervention, and war, under the cir- 
cumstances prescribed by the Charter of the United Nations, as 
means of enforcing international law. The Charter of the United 
Nations, by providing a system of sanctions for repressing viola- 
tions of its principle obligation, has in effect recognized the en- 
forcement of law as a principle of conventional law. Perhaps the 
best evidence of the existence of international law is its recognition 


41 OPPENHEIM 25~26. 
5 H. Grotius, DE JURE BELLI Ac Pacts Lisri TrREs 9 (Carnegie Trans. 1925). 
6 1 OPPENHEIM 10. 
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in practice as law.’ Neither its legal nature nor its obligatory | pal 
force is questioned by those who create and apply it.’ International the 
courts have held that treaty undertakings are legal in nature, and ? Tres 
that their interpretation is a legal, not a political, question.» World | the us 
public opinion also considers every state legally bound to comply | havior 


with international law; and states have formally recognized the | wEve | 
binding effect of international law by requiring, under their do- | ties 1 


mestic legislation, that their citizens, officials, and courts comply oe 
with the obligations imposed on their states by international law.” saa 
Almost without exception states that violate international law give loon os 
lip service to it by invoking its rules to justify or to prove the va- prohik 
lidity of their acts; as for example, Hitler’s instructions of 1 Oc- than : 


ternational law group to justify German acticns under the laws of The 
war." Finally, the Charter of the United Nations and the Statute new ri 


tober 1938, which suggested explanations to be issued by the in- | terms 
of the International Court of Justice clearly express the belief of | tion b 








nations in the binding effect of international law.'* ognizi 
As Payson Wild puts it: | intern 
but tk 
International law . . . intrinsically is no different from any oth- dural 
er form of jurisprudence, The rules in regard to treaties ... are | h 
based upon the same type of community of interest and mutual need aw ni 
in the world society as exists behind the rules of contracts or of recog! 
traffic regulations in the smaller domestic sphere. What differen- not, a 
tiates international law from other law is not a matter of sanctions, | tion o 
sovereignty, and consent, but .. . the community to which it applies. | 
There is not so much of a community internationally as there is 
nationally; therefore, there is less law in international relations 
than in domestic. That is all. The difference is not in kind but in ex- | Cus 
tent. Rules which states feel to be to their interests to obey, and : that 3 
which in time they consider ought to be obeyed, states for the most | prope 
cdcnabgladbnnt that t 
7 Id. at 14. custor 
8 See Kuntz, Sanctions in International Law, 54 Am. J. INT’L L. 325 contr: 
(1960) ; Kuntz, The Law of Nations, Static and Dynamic, 27 Am. J. INT’L L. 
630 (1933); Roxburgh, 7he Sanctions of International Law, 14 Am. J. INT'L 
L. 26-37 (1920); Brierly, Problems of Peace and War, 17 Grotius Society 
5-14 (1950); and J. BRIERLY, THE OUTLOOK FOR INTERNATIONAL LAW 105 The 
(1944). | eure 
9 [1922] P.C.I.J., Ser. B, No. 1 at 19; [1948] I.C.J. 61. A 
10] OPPENHEIM 15. treat 
11'W. GOULD, AN INTRODUCTION TO INTERNATIONAL LAW 183 (1957) [here- seth 
after cited as GouLD], citing Doc. No. 002-C, 34 TRIAL OF THE Mason Wark SCIENC 
CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG, 14 | ~ 
NOVEMBER 1945-1 OcTOBER 1946 145-48, partially translated in VI Nazi Con- Briccs 
SPIRACY AND AGGRESSION 799-814. 8 Id 
12 STARKE 17. we 
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part will obey without the need for comprehensive sanctions. It is 
the same for individuals within the state.13 

Treaties are in fact more regularly observed than violated and 
the use of threat of force has, generally, little to do with this be- 
havior of states. The treaties which states are most likely to ob- 
serve are those which are based on a mutuality of interests. Trea- 
ties most likely to be violated are those which, without con- 
sidering various political considerations that may cause states 
to disregard the law, attempt to control political conduct by pre- 
scriptive rules. International law therefore “must be conceived of 
less as a body of commands which are expected to achieve their 
prohibitive purposes in opposition to social and political realities 
than as a canalization of those tendencies considered valuable in 
terms of social ends.’’** 

The absence of an international legislature with power to enact 
new rules of international law and the lack of compulsory jurisdic- 
tion by an international court has not prevented states from rec- 
ognizing, creating, and applying international law. It is true that 
international law has stressed substantive rights and obligations 
but that it has not yet developed adequate remedies and proce- 
dural rights. Nevertheless it cannot be denied that international 
law has established legal rights and obligations that are generally 
recognized. The absence of an enforceable judicial remedy does 
not, any more than in the municipal sphere, preclude the designa- 
tion of these rights and obligations as real law.” 


IV. SOURCES OF INTERNATIONAL LAW 


Custom is the original source of international law and it is for 
that reason that international custom is referred to when the 
proper interpretation of a treaty is in doubt. It is worth noting 
that treaties derive their force and effectiveness from the rule of 
customary international law that treaties are binding upon the 
contracting parties (pacta sunt servanda) .”* 


A. SOVIET VIEW 


The Soviet Union gives limited recognition to custom as a 
source of international law. It has, however, consistently held that 
treaties are the primary, and until recently, the sole source of in- 


13 Wild, What Is The Trouble With International Law, 32 AMER. POL. 
ScIENCE REVIEW 491 (1938). 

14H. Briccs, THE Law oF NATIONS 20 (2d ed. 1952) [hereafter cited as 
Briccs]. 

15 Id, 

161 OPPENHEIM 28. GOULD 294. 
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ternational law, and that they form the fundamental foundation 
of international relationships.'’ International custom is now rec- 
ognized by the Soviets as the second source of international law 
but only to the extent that it “reflected the agreement of govern- 
ments” so to consider it.** Soviet recognition of custom as a source 
of international law is dictated by its desire to obtain certain 
rights that were compatible with its ideology and which “required 
no treaty formulation.”’® The Soviets have also asserted as funda- 
mental sources of international law what Soviet scholars refer to 
as basic “concepts and principles,” *° which include a series of 
“basic laws, norms and concepts” that have been given a peculiar 
Soviet legal, political, ideological, and ethical content.** On occa- 
sion the Soviets have viewed decisions of international organiza- 
tions such as the League of Nations, the United Nations, and other 
international agencies as sources of international law provided, 
however, “that they were recognized and applied in practice” as 
sources of international law.** In theory, the Soviet sources of in- 
ternational law resemble closely those recognized by the United 
States and other Western Nations. It has been pointed out, how- 
ever, that Soviet adherence to these rules and its interpretation of 
them is an entirely different matter, in that the Soviets in their 
self-interest select freely from any and all sources of international 
law, even those not recognized by others, under the criterion of 
“domestic principles” (discussed below) which, when read in 
proper Soviet syntax, means “with the consent of the Soviet 
Union” or, in other words, those which are compatible with Soviet 
ideological goals.” , 


B. THE TRADITIONAL VIEW: THAT OF THE WEST 


In the West, the most important sources of international law 
are custom and treaties. Other, but less important, sources in- 
clude: 


1. The General Principles of Law. 


Article 38, paragraph 1(a), of the Statute of the International 
Court of Justice authorizes the court to apply in the resolution of 
justiciable disputes “the general principles of law recognized by 
civilized nations.” This provision is considered as empowering the 


17 TRISKA AND SLUSSER 26. 

18 Jd. at 13-14, 22. 

19 Jd. at 14. 

20 Td. at 28. 

21 Jd. 

22 Td. at 29. 

23 TRISKA AND SLUSSER 29-30. 
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court “to apply legal analogies; natural law; general principles of 
justice; general principles of international law, as opposed to spe- 
cific rules of international law; customary international law; and 
general principles of positive national law, or comparative law.” * 
Charles Rousseau states that the jurisprudence of international 
tribunals indicates that recourse to general principles of interna- 
tional law, and to general principles of positive law recognized in 
foro domestico, is recognized by states as a subsidiary means for 
determining the rules of international law.*° Thus, even excluding 
the Statute of the International Court of Justice, by which states 
conferred this authorization upon the court, the recourse to general 
principles of law is an accepted juridical procedure. Although 
sparingly employed by the court in practice, it provides a means 
of extending the scope of content of international law.”* The resort 
to “general principles of law” is an acceptance of the view that 
while decisive weight will be given to the will of the states as the 
basis of international law, that law is not divorced from the legal 
experience and practice of mankind.*”’ International courts have 
seldom found occasion to apply the ambiguous formula “general 
principles of law” in the resolution of disputes because they have 
been able to find in cases before them the applicable law in either 
treaties, customary rules, principles of international law, or judi- 
cial precedent.** 

2. Judicial Decisions. 

Article 38 of the Statute of the International Court of Justice 
provides, subject to certain limitations, that the court shall apply 
judicial decisions as a subsidiary means for the determination of 
rules of law. The decisions of international courts, however, do not 
themselves constitute rules of international law; they provide only 
direct evidence of the existence of a rule of international law. As a 
practical matter, the decisions of international tribunals exercise 
a considerable influence on the development of international law,”* 
for, unlike the establishment of an international custom, which 
requires the repetition, continuity, and generality of a series of 
analogous acts, a single judicial decision is often sufficient to exert 


24 Briggs 48. See GOULD 136; 1 OPPENHEIM 24-25. 


251 C. ROUSSEAU, PRINCIPLES GENERAUX DU DROIT INTERNATIONAL PUBLIC 
889-929 (1944). 


26 Brices 48. 

271 OPPENHEIM 31-32. 

28 Jd, at 29-30; STARKE 40—44. 
291 OPPENHEIM 31; Briaes 49. 
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a peremptory influence on a judge.*® There is little doubt, how- 
ever, that “with the exception of treaties, the decisions of the... 
court are now the most powerful influence in the development of 
public international law.” 


3. Writings. 

The Statute of the International Court of Justice designates, as a 
subsidiary source of international law, “the teachings of the most 
highly qualified publicists of the various nations.” To date the 
court has not formally relied on this subsidiary source of interna- 
tional law.** Teachings of this nature have occasionally appeared 
in judicial pronouncements, but only as evidence of international 
law, not as a law-creating factor or as a source of law.** 


4. Recommendations, Resolutions, or Decisions of the General 
Assembly or Other Organs of the United Nations. 

As a general rule these resolutions and decisions do not create 
binding obligations in positive law.** They constitute only interme- 
diate steps in the evolution of customary law.** Under certain cir- 
cumstances, however, they produce “important juridical conse- 
quences and possess binding legal force.” ** Under Article 25 of 
the Charter of the United Nations, for example, the members of 
the United Nations are obligated by “decisions” of the Security 
Council. Ii is not clear, however, that all resolutions of the Securi- 
ty Council are to have a binding effect. Gould is of the opinion 
that the “recommendations” of the general Assembly, and of other 
organs of the United Nations, “attain the character of law if the 
Security Council decides, under Article 39; that noncompliance 
constitutes a threat to the peace.”*? Ambiguity in the language 


30M. SORENSEN, LES SOURCES DU DROIT INTERNATIONAL, 153-76, 155 
(1946) ; 1 OPPENHEIM 31; STARKE supra note 12 at 40-41; H. LAUTERPACHT, 
THE DEVELOPMENT OF INTERNATIONAL LAW BY THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 10 (1934). 

31 Gardner, Judicial Precedent in the Making of International Public Law, 
XVII JOURNAL OF COMPARATIVE LEGISLATION 251 (3d Series, 1935). 

32 1 OPPENHEIM 31; Briccs 19; Lauterpacht, Decisions of Municipal Courts 
as a Source of International Law, 10 Brit. Y.B. INT'L L. 65 (1929); 1 
G. SCHWARZENBERGER, INTERNATIONAL LAW 12-13 (2d ed. 1949). 

33 1] OPPENHEIM 45; STARKE, supra note 12 at 44-46; GouLD 142-44. 

34 Sloan, The Binding Force of the United Nations. 25 Brit. Y.B. INT'L L. 
1-33 (1948). 

35 STARKE, supra note 12 at 33. 

36 Sloan, supra note 34 at 27. 

37 GOULD 144. See H. KELSEN, LAW OF THE UNITED NATIONS, 95-98, 293-95, 
444-50, 459 (1950). See aiso Sloan, supra note 34 at 22-28. Cf. the position 
of the Soviet jurist, Krylov, Les nations principales du droit des gens (La 
doctrine sovietique du droit international), 70 RECUEIL DES COURS, ACADEMIE 
DE DROIT INTERNATIONAL DE LA HAYE, 92-93 (1947). 
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of the Charter prevents a conclusive judgment concerning which 
resolutions of the UN organs have the force of law, and only fu- 
ture practice will permit classification with any degree of 
certainty.** 

The strength of the new nations in the United Nations may lead 
to increased efforts to develop law through UN General Assembly 
resolutions. Although such declarations have no binding effect, 
they reflect a world consensus which nations cannot ignore and 
which can be used either to strengthen existing precedents or to 
develop such new rules and principles of international law as may 
be requirec. 


V. CONVENTIONAL INTERNATIONAL LAW 
A. GENERAL VIEW 


A treaty is an agreement of a contractual nature between states 
or organizations of states and their agencies which is legally bind- 
ing upon them as signatories.*® A treaty, therefore, no matter how 
it may be technically designated or referred to, constitutes a re- 
striction on the sovereignty of the signatory states, which either 
establishes, regulates, modifies, or terminates a juridical relation- 
ship between them.*° 


B. THE SOVIET VIEW 


The Soviets define a treaty somewhat differently. Their defini- 
tion is a composite of traditional and ideological concepts. A 
treaty is defined and explained by them as (a) an international 
agreement betweeri states creating rights and obligations of a 
public character in international law, usually embodied in a written 
instrument, and (b) a typical and most widespread legal form of 
struggle or cooperation in the realm of political, economic, and 
other relations among states which “rests on legal principles of 
equality of the contracting parties, bilateral acceptability, and mu- 
tual benefit.” *' The first part of the definition is substantially 
identical to that given to a treaty by the West. The second part, 
however, is a doctrinal dissension and qualification which could 


38 GOULD 144. 
39 1 OPPENHEIM 877. 


40 See Myers, Treaty Violations and Defective Drafting, 17 AM. J. INT'L L. 
538, 565 (1917). 


41 TRISKA AND SLUSSER at 40-41. 
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become “a serious obstacle to Soviet ‘peaceful competition’ if and 
when applied to Soviet treaty practice.” * 


VI. TREATY FORM AND TREATY CLASSIFICATION 


International law contains no rules which prescribe a required 
form for treaties. A treaty is concluded as soon as the mutual con- 
sent of the parties to a special undertaking is clearly manifested 
by their express consent or by their conduct. Thus, it is immateri- 
al whether the understanding or agreement is an oral one or one 
in writing in order for the understanding to be a legally binding 
one.** The international juridical effect of an understanding is not 
dependent upon its form or upon the name given to the 
instrument.** Tacit acquiescence only, however, does not constitute 
a treaty.* 


Generally, the classification of the different kinds of treaties is 
juridically irrelevant, except for municipal purposes.** The term 
“treaty” is applied to a variety of international instruments and 
understandings which have little in common except their contrac- 
tual aspect. They range from agreements, exchanges of notes, let- 
ters, telegrams, to oral understandings; and they range from those 
concerned exclusively with political arrangements, through multi- 
lateral “legislative” or “law-making” conventions, to international 
conveyances of a “dispositive” nature. Thus, a treaty may be pri- 
marily political, relating to alliances, neutrality, arms control and 
disarmament arrangements, or political settlement; or it may be 
economic, and concerned solely with commerce and tariffs; admin- 
istrative, and concerned with such matters as drug control, navi- 
gation, international postal regulations; or juridical, and con- 


42 Td. at 38, 41. Vishinsky in 1948 accurately defined international law un- 
der Soviet theory as “the sum total of the norms regulating relations between 
states in the process of their struggle and cooperation, expressing the will of 
the ruling classes of these states and secured by coercion exercised by states 
individually or collectively.” Vishinsky, Mezhdunarodnoie Pravo i Mezhduna- 
rodnaii Organizatiia. 1 SOVETKOIE GOSUDARSTVO I Provo 22 (1948), cited by 
Lissitzyn, International Law in a Divided World, INTERNATIONAL CONCILIA- 
TION, No. 542, 16-17 (March 1963). 


43 P, CoBBETT, LEADING CASES ON INTERNATIONAL LAW 319 (3d ed. 1909) 
[hereafter cited as CoBBETT]; P.C.I.J. Ser. A/B No. 53, p. 75. See 1 
OPPENHEIM 898, and GOULD 303 for instances of oral treaties. 

44 HARVARD RESEARCH IN INTERNATIONAL LAW, DRAFT CONVENTION ON THE 
LAW OF TREATIES 710 (James W. Garner, Reporter, 1935) [hereafter cited as 
HARVARD RESEARCH]. See McNair, The Functions and Differing Legal Charac- 
ter of Treaties, 11 Brit. Y.B. INT’L L. 100 (1980). 


45 1 OPPENHEIM 827. 
46 Jd. 
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cerned with extradition, international judicial cooperation, or the 
enforcement of foreign judgments.** 


The Harvard Research in International Law states: 


In addition to the terms “treaty” and “convention,” which in 
earlier times were employed =Imost exclusively to designate the in- 
struments which are considered today as treaties in the generic 
sense, there have come into use on a wide scale such terms as “pro- 
tocol,” “agreement,” “arrangement,” “accord,” “act,” “general act,” 
“declaration,” “modus vivendi,” “statute,” “regulations,” “provi- 
sions,” “pact,” “covenant,” “compromise,” etc. In fact the number of 
instruments designated by these terms is now in excess of those styled 
“treaties” and “conventions.” 48 


The Harvard Research concludes that “from the juridical point 
of view all treaties are essentially alike and are governed by the 
same rules of international law.’’*® The distinction, however, under 
the U.S. Constitution and the decisions of the Supreme Court of the 
United States, between a “treaty” and an “Executive agreement” 
is of considerable juristic importance, as will be noted below. 

In international practice the terms treaty and convention are 
employed interchangeably by states, including the USSR, to 
mean formal agreements that require ratification. The term con- 
vention has. as a general rule, been reserved for agreements of mi- 
nor importance or those of a technical nature, whereas the term 
treaty has been used to designate agreements which deal with the 
larger political interests of states and matters of a general 
nature.*' Among the formal documents encompassed by the term 
treaty are those which bear designations reflecting the increased 
recourse to international conferences such as act, general act, final 


47D, O'CONNELL, THE LAW OF STATE SUCCESSION 15 (1956). 


48 HARVARD RESEARCH 686, 688, 711-13. See GOULD, supra note 16 at 
298-306. An Examination of more than “300 multipartite instruments con- 
cluded during the years 1919-1929 . . . indicates that only 18 are designated 
as ‘treaties,’ and 123 as ‘conventions’; 105 are designated as ‘protocols,’ 39 as 
‘agreements,’ 9 as ‘statutes,’ 12 as ‘declarations,’ 5 as ‘arrangements,’ 7 as 
‘provisions,’ 2 as ‘general acts,’ 2 as ‘additional acts,’ and several as ‘regula- 
tions’... .”” HARVARD RESEARCH. 686. 

49 HARVARD RESEARCH at 688. 


50 Under United States law the term “treaty” is restricted to international 
agreements concluded by the President by and with the advice and consent of 
the Senate. The terms “agreement” or “Executive Agreements” are used to 
designate international agreements concluded by the President or under his 
constitutional authority without the advice and consent of the Senate. The ju- 
dicial significance of a “treaty” and of an “Executive Agreement” under 
United States law is considered elsewhere. See E. Byrp, TREATIES AND EXEc- 
UTIVE AGREEMENTS IN THE UNITED STATES, 80-122, 163-65, 177-78, 199-202 
(1960) [hereafter cited as Byrp]. 


51 See TRISKA AND SLUSSER 38—40. 


41 





46 MILITARY LAW REVIEW 


act, declaration, agreement, regulation, statute, covenant, char- 
ter, and pact. Certain of these designations, such as charter, gen- 
eral act, or statute, imply that the agreement reached is law- 
making, or constitutional in nature, as in the case of the UN Char- 
ter. 

The term declaration may be used to designate either a legisla- 
tion instrument; a statement of two or more states of joint policy; 
or a document issued for propaganda purposes only, for example, 
the joint declaration of 14 August 1941, referred to commonly as 
the “Atlantic Charter.” The essential factor in determining the 
binding nature of an instrument as a treaty is not its description, 
but whether it is intended to create legal rights and obligations. A 
declaration under this test may not be a treaty. In some cases, as 
in the Universal Declaration of Human Rights, the absence of an 
intent to undertake a treaty obligation is clearly apparent from 
the statements made by the signatories prior to the adoption of its 
text. In other cases the clauses of the instrument usually indicate 
with sufficient clarity that they are intended as general statements 
of policy only, rather than legal obligations.” 

The term general act is usually applied to agreements arrived at 
by some congress or conference of powers on matters of general 
international concern.** 

The term protocol is used in several senses. It may refer to a 
document which sets forth the conclusions reached, or the reserva- 
tions made, by the signatories at various stages in the course of 
prolonged negotiations or conferences. It may designate, as well, 
an instrument supplementary to a treaty. The term is also em- 
ployed to signify the process-verbal (signed minutes) of a 
conference.*® 

A compromis refers to an agreement whereby states submit a 
dispute to arbitration and which specifies the bases on which the 
court’s decision is to be predicated. 

A pactum de contrahendo is an agreement whereby the signato- 


ries undertake to explore in good faith the possibility of reaching 
an agreement on a particular subject.*’ 


52 COBBETT 318; GOULD 298; STARKE 284. 
58 See generally, Fawcett, The Legal Character of International Agree- 
ments, 30 Brit. Y.B. INT'L L. 381 (1953). 
54 COBBETT 318; GoULD 299; STARKE 286-87. 
55 COBBETT 48; STARKE 284. 
56 GOULD 300; 1 OPPENHEIM 878. 
57 GOULD 300. 
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A modus vivendi is a temporary understanding pending a more 
definitive and permanent agreement.** 

An exchange of notes may be said to be an understanding 
reached in a manner similar to that on private commercial trans- 
actions by means of offer and acceptance. the notes exchanged 
need not be signed. This method of reaching an understanding is 
both simple and expeditious, and its binding nature is in no way 
prejudiced, it being as binding as any other treaty. An exchange 
of notes may also be issued to amend or to modify a formal 
treaty.*® 


VII. LAW-MAKING OR LEGISLATIVE TREATIES 


Oppenheim believes that the whole body of treaties can be divid- 
ed into two meaningful general classes. First are those concluded 
for the purpose of laying down general rules of conduct among a 
considerable number of states. Treaties of this kind are termed 
law-making. In the second class are treaties concluded for all oth- 
er purposes. It is his opinion that although all treaties, bilateral as 
well as multilateral, are in effect law-making, inasmuch as they 
lay down rules of conduct which are binding upon the contracting 
parties, the term law-making should properly be reserved for 
those which judicial practice has recognized, even though contrac- 
tual in origin and character, as “possessing an existence independ- 
ent of and transcending the parties to the treaty.” He cites as ex- 
amples of law-making treaties the provisions of the Mandate for 
South-West Africa, which were in the nature of a treaty between 
the Council of the League of Nations and South-West Africa as to 
which the International Court of Justice held in 1950, in the case 
of the Status of South-West Africa, that the provisions of the 
Mandate continued in force and effect even though the League of 
Nations had ceased to exist.® In its decision the court stated: “The 
international rules regulating the Mandate constituted an interna- 
tional status for the Territory recognized by all the Members of 
the League of Nations including the Union of South Africa.” “* A 
second example is the Reparation for Injuries case, in which the 
International Court of Justice held that the provisions of the 
Charter of the United Nations invested the United Nations with 


58 Id. 


59 Id, See STARKE 287. See also E. Byrp 148-65, for a useful summary of 
the various constitutional methods of effectuating international agreements 
in the United States. 


60 1 OPPENHEIM 878-80 
61 [1950] I.C.J. 138, 155-57. 
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an international status which transcended the group of states 
comprising the membership of the United Nations.*? McNair as- 
serts that there are “two classes of treaties which have a law- 
creating effect beyond the immediate parties to them.” The first 
consists of “treaties which form part of an international settle- 
ment,” for example, World War I peace treaties; the second of 
“treaties which regulate the dedication to the world of some new 
facility for transit or transportation,” for example, the right of 
world navigation upon a river formerly closed.® In support of his 
contention he quotes Roxburgh: 
It frequently happens that a treaty becomes the basis of a rule 
of customary law, because all the States which are concerned in its 
stipulations have come to conform habitually with them under the 
conviction that they are legally bound to do so. In this case third 
states acquire rights and incur obligations which were originally 


conferred and imposed by treaty but have come to be conferred and 
imposed by a rule of law.*4 


A “conviction” by third states that such a treaty is legally bind- 
ing upon them is a matter of proof which is difficult if not impossi- 
ble of establishment, particularly when the imposition of burden is 
involved. It is said, however, that the conviction is to be presumed 
with respect to treaties designated as international settlements.© 
It is more probable that it is not the implied conviction of third 
states which give treaties of this nature whatever binding effect 
they may have upon noncontracting states but rather the prepon- 
derant strength and power of the signatory states, which third 
states cannot successfully challenge or which they decline to chal- 
lenge because of the risk of combat, adverse public opinion, politi- 
cal repercussions or other detrimental action. 


It is worth noting that in the Soviet view no treaty can impose 
obligations on third states. Under the Soviet concepts of consent, 
will, and equality, their position on this matter appears to be abso- 
lute, even as to law-making treaties.* 


Quincy Wright has classified treaties according to their subject 
matter as being: (1) political (peace, alliance, neutrality, guaran- 


62 [1949] I.C.J. 178-85. 

83 McNair, So-Called State Servitudes, 6 Brit. Y.B. INT’L L. 122-23 
(1925). 

64 R, ROXBURGH, INTERNATIONAL CONVENTIONS AND THIRD STATES 51-60 
(1917). 

65 Id, Cf. A. KEITH, STATE SUCCESSION 20-25 (1907). In 1 OPPENHEIM 
927 (n. 2), the opinion is expressed that treaties intended to establish an in- 
ternational regime or settlement “would seem to be a case of unanimous con- 
sent.” 

66 See TRISKA AND SLUSSER 105. 
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tee); (2) commercial (tariff, consular, fishery, navigation); (3) 
constitutional and administrative (establishing or regulating in- 
ternational unions, international organizations such as the United 
Nations, and international agencies such as the International La- 
bor Organization); (4) criminal justice (defining international 
crimes (e.g., the 1949 Geneva Prisoners of War Conventions, ex- 
tradition) ); (5) civil justice (human rights, trademarks, and 
copyrights) ; (6) codifying international law (Hague Convention 
of 1907 on rules of land warfare and the 1962 Vienna Convention 
on Diplomatic Immunities) .* 

A somewhat more functional and informative breakdown of 
treaties would be one based upon the extent or scope of their 
effectiveness or enforceability. Under a breakdown of this nature, 
treaties could be identified as: (1) law-making; (2) universal 
(binding upon all states without exception); (3) general (binding 
upon a large number of states, including the leading states); (4) 
regional (the so-called American International Law binding only 
upon the various states of the American continent except Can- 
ada); (5) particular (binding on two or a few states only). 

Treaties can also be broken down into two broad categories 
which are indicative of the scope of their dispositive nature: per- 
sonal treaties and dispositive treaties. Personal treaties are those 
which bind the contracting parties only and are subject to the 
rules generally applicable to treaties (treaties of alliance, tariff, 
etc.). Dispositive treaties, on the other hand, are those which are 
in the nature of a conveyance, e.g., cessions of territory, those fix- 
ing territorial boundaries, or those which create so-called “inter- 
national servitudes,” alleged to transfer or create real rights and 
obligations, which, being attached to the territory itself, are al- 
leged to be binding upon all states for all time.® 


VIII. FUNCTIONS AND OBJECTIVES OF TREATIES 

A treaty is the means by which states carry out their numerous 
and various international transactions. It is the instrument by 
which states perform all types of legal international acts. In addi- 
tion to other purposes, it is used to transfer or lease territory; to 
establish boundaries; to enact international constitutional law, as 
for example, the UN Charter; to create international organiza- 


67 22 ENCYCLOPAEDIA BRITTANNICA (1963). 


68 See D. O’CONNELL, THE LAW oF STATE SUCCESSION 16-17, 
49-54 (1956). Cf. Esgain, Military Servitudes and the New Nations: The 
New Nations in International Law and Diplomacy, III THE YEARBOOK OF 
Wor.LD Po.icy 42 (1965). 
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tions, such as the International Telecommunication Union, the In- 
ternational Monetary Fund, the International Civil Aviation Orga- 
nization, the Universal Postal Union, the World Meteorological 
Organization, and the International Labor Organization; to create 
military alliances, such as NATO and the Warsaw Pact; to neu- 
tralize or demilitarize certain areas, as for example, Austria and 
the Aaland Islands; and to enact international legislation by law- 
making treaties, such as the World War I peace treaties and the 
Internationalization of Waterways. As a practical matter, treat- 
ies are employed to regulate and coordinate the conduct of inter- 
state relations. They establish the procedures through which inter- 
national cooperation is promoted, differences are reconciled, 
national and international security is insured, and economic, com- 
mercial, and military activities are developed and coordinated.” 

The effectiveness of treaties in developing and perfecting a po- 
litically integrated world community is impeded largely because of 
cultural and ideological differences. Only when states possess cer- 
tain cultural and ideological similarities in the sphere of values 
and procedures can international agreements attain a minimum of 
international stability.“ The reliability of a treaty is in large 
measure proportionate to the cultural and ideological similarities 
that exist between the contracting states, their comparative 
strength, and the extent to which they will benefit from its conclu- 
sion. 


Successful recourse to treaties is further ensured when each 
contracting state is convinced that the treaty will accomplish the 
desired ends, and that each other state has consistently observed 
prior treaties. In the light of the teachings of Soviet leaders on the 
advantages of the political tactics of advance, retreat, and consoli- 
dation of political advantages,’? and the numerous branches by Rus- 
sia of its interwar treaties of friendship,”* it would be prudent to 


69 See McNair, The Functions and Differing Legal Character of Treaties, 
11 Brit. Y.B. IntT’L L. 100 (1930). 

70 See GOULD 291. 

71 Td. at 292. 

72 Id. 

73 A study prepared by Congress in 1953 of treaties made during World 
War II between the United States, United iKngdom, and Russia on 72 differ- 
ent subjects concludes that at least 37 provisions of these agreements were 
violated by the Soviets and that in many instances the violations were recur- 
rent. COMMITTEE ON FOREIGN AFFAIRS, STAFF STUDY, ENTITLED WORLD 
War II INTERNATIONAL AGREEMENTS AND UNDERSTANDINGS, 83d Cong., Ist 
Sess. (1953). For a consideration of important treaty violations by the USSR, 
see TRISKA AND SLUSSER and the list of publications on this subject which ap- 
pears in their footnote 4 in Chapter 26 at 523. 
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recall that the Soviets regard a political treaty primarily as a 
weapon for attaining a world Communist society, not as an instru- 
ment for the settlement of differences and the achievement of mu- 
tual advantages.” 


IX. THE ROLE OF SELF-INTEREST IN TREATIES 


The conclusion of treaties is dictated in large measure by con- 
siderations of self-interest and mutual advantage. The 
pronouncements and tactics of those negotiating treaties can be 
understood only by relating them to the interests of their states on 
questions of military, political, economic and commercial impor- 
tance. The primary responsibility of negotiators is, of course, to 
protect and enhance the over-all security and general welfare of 
their states. It is only because states, although politically indepen- 
dent, are otherwise interdependent that they are forced to conclude 
treaties and thereby forego certain of their interests and preroga- 
tives in order that they may enhance their special interests which 
depend upon international cooperation. This end is attained by 
choosing between conflicting interests, and sometimes by compro- 
mise.*> Some international relationships are essential to the life 
and development of a state, and such relationships can be main- 
tained only within some framework of mutually acceptable behav- 
ioral norms. The penalty for a failure to observe generally recog- 
nized standards of behavior is the interruption or termination of 
desired relationships. This observation, of course, applies to all 
states. Compliance by the Soviet Union with many of the rules 
and principles of international law is, therefore, not surprising. It 
merely reflects the vital role of international law, and reciprocity 
in particular, in normal day-to-day relations, even between hostile 
states. Important modifications in Soviet international practice 
are directly attributable to reciprocity, for example, the action of 
the United Kingdom in 1955 in denying certain Soviet diplomatic 
personne] the full immunities which were normally enjoyed in the 
United Kingdom by the diplomatic personnel of other countries, 
because the domestic law of Russia on diplomatic immunity pre- 
cluded the extension of diplomatic immunity to certain categories 

74 GOULD 292. The Soviets, dedicated to the overthrow of the capitalist 
world order, envision, eventually, a classless society in which neither states 
nor laws will be required. They view history as a struggle between antagonis- 
tic classes in which compromise is not possible, and which will end with the 
defeat of the capitalist, the oppressors of mankind. See Lissitzyn, Interna- 


tional Law in a Divided World, INTERNATIONAL CONCILIATION No. 542 
(March 1963), and TrIsKA AND SLUSSER 41-42, 47. 


75 See GOULD 118-19. 
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of diplomatic personnel of the United Kingdom. This action, detri- 
mental to Soviet interests, was sufficient to induce the Soveit Un- 
ion in 1956 to enact legislation that was compatible with its obli- 
gations under customary international law to accord immunity to 
all of the diplomatic personnel of foreign countries. 

The Soviets have always recognized the importance of treaties as 
a means of attaining policy objectives and the importance of di- 
rect negotiations for the purpose of reaching acceptable agree- 
ments on disputed matters in the interest of peace.” They have as- 
serted as their broad treaty objectives general welfare, 
nonaggression, and peace. These Soviet statements, however, are 
illusory because the Soviets have breached their treaties on a 
wholesale and ruthless basis whenever such action fostered the in- 
terests of world communism, an objective which they have openly 
and repeatedly admitted. History is replete with instances in 
which the Soviet Union has, under the guise of nonaggression 
treaties, relentlessly subjugated its neighbors without in any way 
satiating its desire to expand the area of Communist domination.” 

Considerations of self-interest profoundly influence decisions to 
make or break treaties and also the feasibility of enforcement ac- 
tion in case of breach. Self-interest can also preclude the adoption 
of treaties. Disarmament conferences, both past and present, have 
generally foundered upon the desire of the participants to exclude 
therefrom the weapons which would provide them an advantage in 
war. In negotiations between the United States and Russia to con- 
trol the development and use of atomic energy, each insisted on 
measures to its advantage—the USSR on the destruction of exist- 
ing stocks of atomic bombs, the United States on inspection. This 
situation in arms control and disarmament agreements has con- 
tinued to date for the same reason: positive security insurance 
and military advantage. The numerous disarmament proposals by 
the United States and the Soviet Union since 1945 vividly reflect 
the role of security and self-interest in negotiations.”* 

The primary role of self-interest as the basis for the conclusion 
of treaties was recently evidenced in the military operations of the 
United States and the Communist states in Korea, Laos, and Viet- 
nam. In Korea the United States acted upon Communist armistice 
overtures because it had an interest backed by public sentiment, 
in ending what was still a limited war on honorable terms. The 


76 Id. 
77 See TRISKA AND SLUSSER 397-99. 
78 See J. SPANIER AND J. NOGEE, THE POLITICS OF DISARMAMENT (1962). 
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Communists in Korea were equally desirous of terminating a war 
which they were losing on a negotiated basis, rather than by a 
surrender. In 1954, the United States considered the Geneva Ac- 
cords preferable to letting the war continue as it was, and, on that 
basis, expressed its willingness to abide by them, as it was willing 
to abide by the Geneva Accord on Laos in 1962 for the same reason. 
The Soviet Union accepted these accords because it felt that nothing 
tangible could be attained from what it considered to be the “wrong 
war in the wrong place,” and perhaps because of internecine rivalry 
with Communist China. The advantages of the 1954 Accords to 
North Vietnam and Communist China, on the other hand, appear to 
have been avoidance of an open war with the United States while 
retaining the possibility of accomplishing their objectives through 
subversive and covert activities.*® The role of self-interest as the 
basis for the peace talks now in progress between the United 
States, the Republic of Vietnam, the Democractic Republic of 
Vietnam, and the National Liberation Front is so obvious that it 
needs no elucidation. 


X. NEGOTIATIONS 


Negotiations between states, as indicated previously, are under- 
taken for a host of purposes. They may be initiated for the pur- 
pose of exchanging views on political questions or issues ; to discuss 
procedural matters; for the settlement of differences; or, more 
particularly, for the purpose of concluding a treaty. 


A. INDIRECT NEGOTIATIONS 


The stage for negotiations may be set in a variety of ways. For- 
mal negotiation may arise from action taken, or from inquiry 
made by representatives of states on the basis of an ostensibly 
casual statement, a speech, or an expression of a view, public or 
otherwise, by an influential citizen of another state. They may even 
arise from an inspired leak to the press, or on the unilateral action 


77 See THE FORRESTAL DIARIES 309, 322-28, 341, 344-48, 362-64 
(Millis ed. 1951). Gould has observed that international negotiations are not 
initiated or concluded, nor treaties breached solely for national advantage or 
the general welfare of states. Powerful industrial, commercial, or social 
groups within a nation, in pursuit of their particular interests, are also capa- 
ble of exerting a motivating influence on foreign policy, international nego- 
tiations, and international law. This influence is to be observed in the rules 
applicable to international claims by entities doing business in foreign coun- 
tries and the policy of imposing sanctions on foreign states to induce them to 


comply with their private international commercial commitments. GouULD 
124. 
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or conduct of a state which effectively communicates its intent to 
other states on a particular issue, as for example, arms control and 
disarmament matters, modifications in defense appropriations, a 
shift from soft to hard missiles or the manner of their deploy- 
ment, mobilization of troops, their removal from particular areas, 
or their reduction in numbers. These and other means of indirect 
but effective communication may result in fruitful negotiations 
and treaties. 

Even though the statements and conduct of representatives of 
one state may not lead to formal negotiations or the conclusion of 
a treaty on a particular matter, they may nevertheless motivate 
other states to take similar action or to pursue a like course of 
conduct so that in effect the result is substantially similar to that 
which would have been attained by the conclusion of a treaty. In 
some instances, by unilateral course of conduct which they hope 
others will follow, states can accomplish indirectly and effectively 
what could not have been accomplished by treaty due to prestige, 
face saving, or public opinion considerations.*° The self-imposed 
US moratorium on nuclear tests which it was hoped would lead to 
similar action on the part of the USSR was an attempt to attain 
indirectly a result which the United States considered improbable 
of accomplishment by formal negotiations and a treaty. 


B. NEGOTIATIONS THROUGH CONDUCT 


Unilateral action by one state, the continuance of which is ex- 
pressly predicated upon reciprocity, and which in fact results in 
reciprocal conduct, can also produce a legal relationship which is 
substantially similar to the one which would have resulted from a 
formal] understanding on the matter. Should the conduct initiated 
by this procedure be followed by states generally over an appro- 
priate period of time, it could attain the stature of customary in- 
ternational law. It should also be observed that reciprocal self-re- 
straint can provide an effective means of keeping limited wars 
from escalating into general war, as was vividly demonstrated 
during the Korean, Laotian, and Vietnamese conflicts. 

80 See Schelling and Halperin, Negotiation and Agreement, which appears 
as Chap. 19 in ARMS CONTROL AND DISARMAMENT (Lefever ed. 1961). See 
also Fisher, Constructing Rules that Effect Governments, which appears as 


Chap. 3 in ARMS CONTROL, DISARMAMENT, AND NATIONAL SECURITY (Brennan 
ed. 1961). 

81 The President of the United States has officially declared the intention of 
the United States to subscribe to the aim of limiting war should it break out. 
He has stated: “If ...a local dispute should flare into armed hostilities, the 
next problem would be to keep the conflict from spreading.” President Eisen- 
hower, State of the Union Message, 9 Jan. 1959, New York Times, 10 Jan. 
1959. 
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TREATIES 


The airing before the United Nations of international disputes 
on which it takes an official stand, by resolution or otherwise, can 
on occasion attain a binding result which could not have been ob- 
tained through treaty negotiations. 


C. FORMAL NEGOTIATIONS 


Formal international negotiations, bilateral or multilateral, are 
conducted by official agents of the negotiating states. The heads of 
states may conduct the negotiations personally through represent- 
atives, or by communications, as appropriate. As a rule, however, 
negotiations concerning important matters are conducted by their 
secretaries of state or foreign affairs, as the case may be, with the 
assistance of their diplomatic agents and a staff of technical 
advisers. ** 

The agents of the negotiating states operate under preliminary 
instructions. They may at any time, of course, consult with their 
governments and, when they deem such action necessary, may 
seek from them new instructions. As a general rule, they do seek 
instructions prior to the signing of the agreement. International 
law does not prescribe the manner in which negotiations are to be 
conducted. They may take place viva voce or by the exchange of 
written drafts and supporting documents. Generally, important 
negotiations are initiated and conducted by the exchange of writ- 
ten documents through diplomatic channels; and they should be, 
for this procedure insures against the misunderstanding that 
could easily arise if they were undertaken by viva voce negotia- 
tions. 

The importance of the negotiating stage of the treaty process 
cannot be overemphasized. The realization of the benefits visual- 
ized by the treaty depends in large measure upon the meticulous- 
ness of the preparations for the negotiations, the means used to 
insure that the negotiations progress in the manner and in the 
direction desired, the assessment of the various possible negotia- 
ting positions and tactics which the other party or parties to the 
agreement may take, and each party’s argumentation in support of 
its position. It is needless to say that the negotiators and the per- 
sonnel of technical staffs should be men of broad knowledge, ex- 
perience, and ingenuity. It is essential, for example, that the per- 
sonnel of the negotiating team be well versed in international law, 
the law of the other contracting states, and the judicial decisions 


82 STARKE 292. 
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under these various systems of law. The treaty that is eventually 
concluded can then be clear, complete, precise, and to the point. If 
it is based upon a full knowledge of the various applicable laws 
(international, foreign, and domestic), the possibility of misun- 
derstanding and varying interpretations of its provisions will be 
reduced to the very minimum. This objective is paramount, for a 
treaty is not violated, under international law, through a differ- 
ence of opinion as to its meaning; it can only be violated when the 
parties accept the same meaning, and the sense thereof is contrav- 
ened. If a treaty is to have a fair chance of success, therefore, its 
provisions must be so clear and precise, that differing interpreta- 
tions cannot later arise which could occasion dissension and mis- 
understanding. This type of draftsmanship is particularly essential 
in treaties concluded with the Soviets, especially those which re- 
late to defense and security matters, because their views and 
concepts of international law in practice and application vary con- 
siderably from those of the West. They have also used ambiguities 
and gaps in treaty provisions to justify action which would ap- 
pear to contravene the over-all intent and purposes of the agree- 
ment. The Soviets are clever draftsmen of international 
agreements so worded that they can be used to their advantage 
even though ostensibly invulnerable to varying interpretations. For 
this reason it would be prudent to maintain a complete record of 
the negotiations leading to treaties with the Soviets and to insure 
that the minutes reflect their approval by the Soviets. By this pro- 
cedure the intent of the parties on matters which may later be put 
in issue can be clarified, and interpretations precluded which 
would be plausible were it not for the record. 


D. GUIDELINES IN TREATY NEGOTIATIONS 
WITH THE SOVIETS 


Triska and Slusser,** based upon a survey of more than 40 years 
of Soviet theory, law, and policy, have concluded that the follow- 
ing guidelines should “serve as a kind of irreducible minimum” 
for those who negotiate with the Soviet Union: (a) the Soviets, 
because of their ideology, have little respect and show little concern 
for the concept of the sanctity of treaties; (b) the Soviets are in- 
genious and resourceful in devising reasons to support the abroga- 
tion and termination of treaties. The reason which they advance 
may be entirely unrelated to the text, the content, or the intent re- 
flected in the treaty; (c) a cardinal point to be kept in mind is the 


83 TRISKA AND SLUSSER 404—05. 
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need for precise formulation of any agreement with the Soviet ru- 
lers. This means, in practice, an almost total ban on agreements 
inherently susceptible to a variety of interpretations, particularly 
oral agreements. The terms used in agreements should be defined 
as accurately as possible. The terms “democracy,” “free elections,” 
“freedom,” and “self-determination” for example may appear to 
be unequivocal and not subject to misinterpretation, yet experi- 
ence has shown that they can be given a meaning entirely differ- 
ent from their proper meaning when employed by diplomats of the 
Soviet Union. Even better than a definition of such terms would 
be the substitution of specific practical modes of action and proce- 
dure designed to help each party put its treaty obligations into op- 
eration. 


Agreements with the Soviet Union should include specific provi- 
sions for (1) their modification, revision, or termination by 
mutual agreement; (2) the adjudication of disputes, the appoint- 
ment of a joint arbitration board, or the submission of the dispute 
to an impartial tribunal to enhance the possibility of attaining 
mutually beneficial results; and (3) their termination by a given 
date or upon the completion of the purposes for which the agree- 
ment was concluded.* Preferably, it is believed that treaties with 
the Soviets should provide for the unilateral termination of treaties 
subsequent to written notice of intent to terminate, rather than to 
make their termination subject to mutual consent. It is illogical to 
suppose that such a provision would in any way deter the Soviets 
from breaching agreements which have become burdensome or in- 
compatible with their basic interests. The requirement for mutual 
consent under these circumstances would serve no useful purpose 
and would only intensify existing tensions and conflicts. 

In anticipation of possible misunderstanding that may arise in- 
cident to the interpretation of treaties, it would be proper for the 
United States to seek in negotiations with the Soviets express 
treaty provisions which, depending upon the sensitivity of the sub- 
ject matter, provide for (1) unilateral termination after notice; 
(2) the revision of the treaty or certain provisions thereof on the 
request of any party, and the right to terminate the treaty should 
revision by mutual agreement prove impossible; (3) compulsory 
submission of justiciable disputes to the International Court of 
Justice, and the settlement of political disputes, preferably ex ae- 
quo et bono, by an arbitral tribunal, a group of experts mutually 
agreeable to both parties, or perhaps even by a majority vote of 
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the UN General Assembly. Provision should be sought for the in- 
vestigation of disputes and the marshalling of facts by a UN 
group, and for the submission of its findings and recommenda- 
tions to the body which the parties have vested with adjudicatory 
authority.** 

It is doubtful that certain of these methods for the peaceful and 
orderly settlement of disputes would be acceptable to the Soviets, 
particularly the referral of disputes to the International Court of 
Justice or the General Assembly, and the investigation of disputed 
facts by the United Nations or any other international agency. It 
is improbable, on the basis of past experience, that the Soviets 
would agree to submit disputes, particularly political disputes, to 
an arbitral tribunal or group of experts for definitive resolution. 
In any event, a refusal by the Soviets to agree to one or some of 
these methods of settling disputes would in itself provide some in- 
dication as to the sincerity of the Soviets on the matter at hand, 
and the extent to which they regarded the proposed treaty as a 
benefit to them. 


Although the Soviets have on numerous occasions alleged their 
firm desire to have all disputes settled by peaceful means, they 
have in practice steadfastly refused impartial or judicial settle- 
ment by the International Court of Justice or by an arbitral tri- 
bunal, or by other impartial agencies, except for disputes which 
have arisen incident to trade agreements of minimal importance, 
and disputes under agreements which related to private rights 
only. 

The impartial or judicial settlement of disputes is inherently re- 
pugnant to Soviet ideology, which views this means of settlement 
as posing a threat to the Communist regime. Soviet leaders have 
displayed a negative attitude toward all proposals to refer disputes 
to the International Court of Justice or to an arbitral tribunal. 
They have recently rejected the repeated offers of the United 
States to submit to the court the disputes that have arisen due to 
the shooting down of US military aircraft by the Soviets. They 
have strongly opposed all efforts to extend the compulsory juris- 
diction of the court and have never consented to such jurisdiction 
under the “optional” clause of Article 36 of the Statute of the In- 
ternational Court of Justice.** This position is based in large 


85 See L. BLOOMFIELD, THE UNITED: NATIONS AND US FOoREIGN POLICY 
100-01 (1960). See also Bowie, Arms Control and United States Foreign 
Policy, ARMS CONTROL 70-71 (Henkin ed. 1961). 


86 See Lissitzyn, International Law in a Divided World, INTERNATIONAL 
CONCILIATION No. 542, at 28-29 (Mar. 1963). 
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measure on the fact that the Soviet Union considers itself a minor- 
ity state and is, therefore, fearful of entrusting its interests for de- 
cision by a body which has no rule of unanimity. As Litvinov ex- 
pressed it in 1922: 
It was necessary to face the fact that there was not one world 

but two—a Soviet world and a non-Soviet world . .. there was no 

third world to arbitrate .... Only an angel could be unbiased in 

judging Russian affairs.*? 

The Soviet Union has little trust in the United Nations as an 
agency for the impartial settlement of disputes. It still considers 
the United Nations as a minion of the United States which the lat- 
ter can manipulate as an instrument of national policy.** 

The Soviets, therefore, have sought settlement of political dis- 
putes through conciliation, diplomatic channels, and mediation, in 
that order of preference. They much prefer to have disputes set- 
tled by conciliation commissions composed of an equal number of 
nations of the contracting states, appointed by the contracting 
states, and when deadlocks occur in conciliation proceedings, to 
seek settlement then through diplomatic channels.** 


The importance attributed to treaties by the Soviet Union, and 
the significance which the Soviets give to the drafting of treaties 
and the development of new international legal norms by treaties, 
was clearly expressed by Aleksandr Troianovskii, the ‘rst Soviet 
Ambassador to the United States, in a speech delivered before the 
American Society of International Law in 1934. He expressed the 
view that moral law and the law of human conscience could hardly 
be taken seriously as bases of international order, since “the guid- 
ance from the source is too subtle” and lacking in preciseness. It 
was essential, in his view, that “something more positive, more con- 
crete, and definitive” be found. He states his belief that the solu- 
tion rested in treaties—‘‘very precise international treaties”— 

87 Quoted by Lissitzyn, id. at 29. 

88 See L. BLOOMFIELD, supra note 85 at 111-14. 

89 TRISKA AND SLUSSER 382. The Soviet fear of prejudice and arbitral 
and judicial decisions dates back to the period when the Soviet’s form of gov- 
ernment in the international community was a minority of one and it believed 
an impartial settlement to be impossible. In this respect Korovin in 1923 stat- 
ed: “The obligatory minimum and the basic premise of any form of arbitra- 
tion, is a body of common legal opinion and common criteria, and in the 
absence of such a community any attempt to find an arbitral authority of two 
halves of humanity speaking different languages is doomed a priori.” (TRISKA 
AND SLUSSER 383.) Soviet practice admits of arbitration but only as to 


minor disputes of a technical nature or disputes concerned with private 
right. Id. at 381, 384-86. 
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based on “exact formulas and determined obligations.”®* These 
views reflect those of the present Soviet Government, which has 
consistently and unequivocally recited its preference for treaties 
as the primary source of international order. It is worth noting 
that Soviet violations have most often been violations of political 
treaties—treaties of alliance, peace, mutual assistance regional se- 
curity, nonaggression, and neutrality. Primarily, Soviet treaty vi- 
olations have related to three issues: nonaggression and respect 
for sovereignty and independence of states; the establishment and 
maintenance of effective international controls and cooperation; 
and the forbidding of revolutionary propaganda and subversive ac- 
tivity abroad, all of which are generally incompatible with basic 
Soviet doctrines and aspirations for a Communist-dominated world. 


It is well to remember that the Soviet discipline of international 
law performs a supporting function in the formulation and the 
justification of Soviet foreign policy and that Soviet international 
law experts have repeatedly and ably demonstrated their ability to 
provide an effective defense for any action taken by the Soviet 
Union on political matters, no matter how flagrant a violation of 
generally recognized principles of international law it may 
constitute.** Soviet jurists have consistently claimed the right to 
reject any rule of international law that is not acceptable to their 
government.* As Triska and Slusser have observed: 


The reasons for the Soviet government’s violations of its politi- 
cal obligations and ideological treaty obligations are not difficult to 
understand in historical terms. What is difficult to understand is the 
apparent success with which Soviet scholars have persuaded them- 
selves that they have achieved a genuine unity between the “realis- 
tic” practice of the Soviet government in its treaty relations and the 
determined high-minded treaty theory developed by the scholars 
themselves, The relation between Soviet treaty theory and practice 
displays not the unity proclaimed by Soviet scholars, but a perver- 
sion of the rational processes of scholarship and the moral responsi- 
bilities of citizenship. 


XI. SIGNATURE AND RATIFICATION OF TREATIES 


The effect of signing a treaty depends on whether it is one 
which is subject to ratification. In the case of those which are 
subject to ratification by their terms or which are so under the 


90 Address delivered on 28 April 1934, Proc. AM. Soc’y or INT’L L. 195-96. 
91 TRISKA AND SLUSSER 394-95. 

92 Td. at 398. 

93 See Lissitzyn, supra note 86 at 22. 

%4 TRISKA AND SLUSSER 395. 
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TREATIES 


provisions of the domestic law of one or more of the contracting 
states, a signature to the treaty merely reflects the fact that the 
agents of the contracting states have reached an agreed text and 
are willing to refer it to their governments. The contracting states 
are under no obligation to ratify a treaty signed by their author- 
ized representatives, if its coming into force is subject to ratifica- 
tion. 

The states, therefore, may take whatever action they desire in 
regard to the acceptance or rejection of a signed treaty which is 
subject to ratification. The rationale of ratification is that states 
require an opportunity to re-examine the whole effect of the treaty 
upon their interests, as it is possible that there may have been 
changes since the signing of the treaty that would make the treaty 
provisions no longer acceptable to them. Furthermore, treaties, ac- 
cording to the constitutional law of most states, are not valid 
without the consent of their legislative bodies. Governments must 
therefore have an opportunity of withdrawing from a treaty, 
should the legislature deny it their approval. Ratification, how- 
ever, is not always required. Treaties which are concluded by au- 
thorized representatives, which do not require ratification by their 
express provisions, and which do not require ratification under the 
domestic law of the contracting states, are binding upon the 
contracting states.” 


Neither is ratification required when the contracting parties 
provide expressly that the treaty shall be binding at once without 
ratification. Express renunciation of the right of ratification is 
valid only when given by representatives duly authorized under 
their domestic law to make such a renunciation. A renunciation of 
a ratification by one not so authorized is not binding upon the state 
he represents.** 


A. UNITED STATES 


Under the Constitution of the United States, a treaty is the “‘su- 
preme law of the land, binding alike National and state courts, 
and is capable of enforcement, and must be enforced by them in 
the litigation of private rights.” ** Treaties under United States 

%5 1 OPPENHEIM 906. See BricGs 582-83. Cf. STARKE 295. 


96] OPPENHEIM 908. 


87 Maiorano v. Baltimore & Ohio Railroad Co., 213 U.S. 286, 272 (1909), 
and cases cited in E. Byrp 81-121; 5. G. HacKworTH, DicEsT oF INTERNA- 
NATIONAL LAW 194ff (1944); 5. J. Moore, Digest oF INTERNATIONAL Law, 
221ff (1906); 2 C. Hypre, INTERNATIONAL LAW CHIEFLY AS INTERPRETED BY 
THE UNITED STATEs 458ff (2d rev. ed. 1945). 
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law, however, are of two types: those which are self-executing and 
those which are not—that is, those which require implementing 
legislation to make them effective as law. In Foster v. Nelson, 
Chief Justice Marshall stated: 


A treaty is in its nature a contract between two nations, not a 
legislative act. It does not generally effect, of itself, the object to be 
accomplished, especially so far as its operation is infra-territorial; 
but is carried into execution by the sovereign power of the respective 
parties to the instrument. In the United States a different principle 
is established. Our Constitution declares a treaty to be the law of 
the land, It is, consequently, to be regarded in Courts of Justice as 
equivalent to an act of legislature, when it operates of itself without 
the aid of any legislative provision. But when the terms of the stipu- 
lation import a contract, when either of the parties engages to per- 
form a particular act, the treaiy addresses itself to the political, not 
the judicial department; and the legislature must execute the con- 
tract before it can become a rule for the court.®8 


1. Self-Executing and Non-Self-Executing Treaties. 

A self-executing treaty has been defined as one which specifies 
that it has force and effect without the need of any implementing 
legislation; or one that, in the absence of specification, is later held 
by the courts not to need such legislation.*® A non-self-executing 
treaty is one which specifies that it is ineffective domestically in 
the absence of implementing legislation, or one that is later held 
by the courts to be so.’ 

As a matter of constitutional law a self-executing treaty, as dis- 
tinguished from a self-executing executive agreement, effectively 
supersedes any incompatible federal statute which was enacted 
prior to the effective date of the self-executing treaty. A federal 
statute, however, which is enacted subsequent to the effective date 
of a self-executing treaty and which is incompatible with such a 
treaty, effectively supersedes and abrogates the treat;’s legal 
effectiveness.’ As a practical matter, however, a self-executing 
treaty is not deemed to have been abrogated or modified by a stat- 
ute of subsequent date, unless such purpose on the part of Con- 
gress has been clearly expressed.’** It is to be noted, however, 

9827 U.S. (2 Pet.) 253, 314 (1829). As to self-executing and non-self-exe- 
cuting treaties and agreements, see generally Byrp 201-03. See also 5. 
HACKWoRTH at 177ff; 2 Hype 1455ff; Reiff, The Proclaiming of Treaties in 
the United States, 30 Am. J. INTL L. 63-79 (1936), and 44 Am. J. 
INT’L L. 572-76 (1950). 

99 Byrp 202. 

100 Jd, 


101 See Whitney v. Robertson, 124 U.S. 190, 194 (1888). 
102 Cook v. United States, 288 U.S. 102. 
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TREATIES 


that the treaty power is subordinate to the United States Consti- 
tution. and treaties incompatible with the Constitution would have 
no legally binding effect in the United States.’ 


To date the Supreme Court has never found it necessary to de- 
clare 2 provision of a treaty unconstitutional. It has obviated this 
necessity on occasions by construing questionable treaty provisions 
so as to make them conformable to constitutional limitations. 
United States statutes that were enacted to implement treaties 
have been declared unconstitutional, however, without any regard 
for the treaty provisions which were thereby abrogated.’ 


2. Congressional and Executive Agreements. 


The foreign relations power of the United States, of course, is 
not limited to the treaty power, and Congress under its delegated 
power has provided for the negotiation and conclusion of interna- 
tional agreements other than treaties. The President also may le- 
gally conclude agreements under powers delegated to him by the 
Constitution. 


A self-executing agreement, as distinguished from a self-execut- 
ing treaty, becomes the law of the land unless its provisions are in 
derogation of the Constitution or are incompatible with the provi- 
sions of any prior or subsequent statutes on the subject matter 
involved.** 


Ii may also be noted that when a treaty or agreement is abro- 
gated in whole or in part within the United States for any of the 
reasons mentioned above, it nevertheless remains a valid interna- 
tional obligation of the United States, even though it may not be 
enforceable by United States courts or administrative authorities. 
The abrogation constitutes a breach of an agreement for which 
the United States is liable internationally. 


B. THE UNITED KINGDOM 


Under the laws of the United Kingdom treaties which affect 
private rights, and those which require a modification of the com- 
mon law or of a statute for their enforcement by British courts, 
must receive parliamentary approval through an enabling act. 
Thus treaties do not become British law until they are expressly 

103 Byrp 121. 

104 Td, 


105 ByrD 110-22. See United States v. Belmont, 301 U.S. 324 (1937); 
United States v. Park, 315 U.S, 203 (1941); Missouri v. Holland, 252 U.S. 
416 (1920); Guaranty Trust Company v. United States, 304 US. 126 (1938). 

106 § HACKWORTH 185-86; HARVARD RESEARCH, Article 23, 1029-44; Polish 
Nationals in Danzig Case, [1932] P.C.I.J., Ser. A/B No. 44, at 24. 
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made so by the legislature. This departure from the common law 
rule is due to the fact that, under British constitutional law, the 
ratification of treaties is a prerogative of the Crown, which other- 
wise would be in a position to legislate without obtaining parlia- 
mentary consent. In practice, treaties are, as a rule, submitted to 
Parliament for approval prior to their ratification by the Crown, 
so that enabling legislation is enacted before the treaty is ratified 
on behalf of the United Kingdom. British statutory law is abso- 
lutely binding on British courts, even when incompatible with inter- 
national law. A failure by Parliament to enact legislation giving 
force and effect to a treaty would constitute a breach of interna- 
tional law on the part of Great Britain for which it would be lia- 
ble internationally.” 


C. THE SOVIET UNION 


Ratification is defined by the Soviets as the solemn approval of 
an international treaty by the supreme organs of the state, fol- 
lowed by the exchange of ratification documents between the con- 
tracting states.’°* Under Soviet law ratification is a constitutive, 
and not a declaratory act. Hence, a treaty has no legal force until 
it has been ratified in the manner specified by Soviet domestic leg- 
islation, or completion of the exchange or deposit of the instru- 
ments of ratification, respectively, depending upon the treaty pro- 
visions concerning ratification procedures.” Refusal by the 
Soviet Government to ratify a treaty, or to exchange and deposit 
its instruments of ratification, if the treaty provides for an ex- 
change and deposit of instruments of ratification, is a perfectly le- 
gal act under international law, as both the Soviets and the West 
view it.??° 

The Soviets consider that treaties concluded by the Soviet Un- 
ion which are not incompatible with existing Soviet legislation are 
binding upon it as a matter of international law, and, being con- 
stitutional acts of that Union, constitute a part of the municipal 
law of the Union merely by and upon publication of their texts. 
Thus, except for the promulgation of the text of treaties, no spe- 
cial legislation is required to give them the force and effect of do- 
mestic legislation.'"' Treaties which are incompatible with existing 
Soviet domestic legislation, or which require implementing legisla- 

107 1 OPPENHEIM 40-41. 

108 TRISKA AND SLUSSER 75. 

109 Td, at 77. 


110 Jd, 
111 Jd. at 106-07. 
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TREATIES 


tion (to obligate funds from the state budget), require specific 
legislation to give them domestic force and effect or, if they are al- 
ready in force but require implementing legislation, to enable 
their fulfillment.''*? Nevertheless, the Soviet Union is not relieved 
of its international obligations established by treaty if it should 
fail or refuse to enact the legislation required to give the treaty 
force and effect. The treaty, under these circumstances, would 
simply have no binding effect within the Soviet Union."* 

It is to be observed that under the Constitution of the Union of 
Soviet Socialist Republics of 1936, as amended, and legislation in 
implementation thereof, not all treaties which are concluded by 
the USSR require ratification. Only peace treaties, treaties of mu- 
tual defense against aggression, and international agreements 
whose entry into force is expressly made subject to ratification by 
the parties need to be ratified, and such treaties can be ratified or 
denounced only by the Supreme Soviet. All other types of treaties 
may be concluded upon the confirmation of the Council of People’s 
Commissars, by negotiators authorized by that Council; treaties so 
concluded may be denounced by the Council. 

The discussion of ratification procedures under the domestic 
laws of the United States, the United Kingdom, and the Soviet 
Union explains the signature and ratification procedures followed 
in conluding the recent Nuclear Test Ban Treaty: all three parties 
had expressly made the effectiveness of the treaty subject to rati- 
fication. The Soviet Constitution and legislation does not require 
that a treaty of this nature be ratified. In the United States it was 
considered to be of such import that the approval of the Senate 
should be sought in the manner which the Constitution requires 
for “treaties.” Ratification would not have been required under 
British law to make it effective upon its signature as a legal inter- 
national obligation of the United Kingdom. Its subsequent effec- 
tiveness within the United Kingdom, however, would have been 
based upon the enactment of appropriate enabling legislation by 
Parliament. 


XII. THE LEGAL EFFECT OF TREATIES 


Treaties which have as their purpose legal objects under inter- 
national law are binding upon the signatory states because custom- 
ary international law gives them such effect.''* Under customary 
"112 Td, at 108. 


113 Jd, at 111. 
114 1 OPPENHEIM 881. 
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international law and, on certain matters, conventional interna- 
tional law (e.g., the UN Charter) as well, certain rights and obli- 
gations are precluded from becoming the object of treaties, and 
treaties on illegal objects are automatically null and void. A 
treaty, other than a universal one of a law-making character, en- 
acted for the general good of the international community, 
which purports to impose an obligation upon a third party with- 
out its consent, would to that extent be null and void, for treaty 
obligations do not have a binding effect upon nonsignatories.’"® 


XIII. ENSURING COMPLIANCE WITH TREATIES 


It has been observed that treaties are permanently obeyed only 
when they reflect the continued wishes of, and provide continuing 





benefits to, the contracting parties.'’’ Treaty signatories, there- | 


fore, can never rest assured that the others will permanently com- 


ply with the obligations they have assumed under the treaty, un- | 


less the situation is such, or the treaty is so cast, that the other 


signatories will enjoy throughout the life of the treaty benefits | 
which they cherish and would not enjoy in the absence of the . 


treaty. Absent this situaton, signatories will eventually shed, ei- 
ther by denunciation or other means, those treaty obligations 
which have become onerous to them. Even in the absence of de- 
nunciation or termination of a treaty by a disgruntled signatory, it 
is obvious that such a state could render the treaty ineffective and 


in effect relieve itself of its obligations thereunder through purely | 


procedural tactics and devices. 


There are few effective means, if any, of ensuring the continua- 
tion of a treaty which no longer serves the interests of one or 
more of the contracting parties. Yet in spite of the fact that no 
plethora of means exist to ensure the continuation of treaties, the 
vast majority of them are conscientiously observed, even under 
unfavorable conditions and at considerable inconvenience to the 
signatories. States comply with the treaties they conclude for a va- 
riety of reasons: to preserve their international reputation and 
good name both at home and abroad, to ensure the continuance of 
benefits which they enjoy under other treaties concluded by them 
on other matters with the same signatories; to avoid unfavorable 


publicity and the censure of world public opinion; to avoid retor- * 


tive action, reprisals and possibly war; to avoid international re- 


115 Td, at 894. 

116 Td. 

117 W. HALL, INTERNATIONAL LAW 12 (7th ed. 1917) [hereafter cited as 
HALL]. 
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TREATIES 


percussions and collective sanctions; to persuade the other signa- 
tories to relieve them of their obligations in whole or in part or to 
obtain tacit consent to their nonperformance; to motivate the oth- 
er signatories to conclude agreements with them on other matters 
which would be of substantial benefit to them as a further quid 
pro quo for their continued compliance with treaties which are 
burdensome. 

In cases of legal or political disputes, the continued validity of a 
treaty can, as a matter of right, be submitted to an arbitral tri- 
bunal, a group of experts, or the International Court of Justice 
for amicable and peaceful settlement, if the parties are bound by 
the treaty to do so, or if the parties are subject to the compulsory 
jurisdiction of the court or obliged by mutual agveement. These 
and other reasons may support the continued observance of unfa- 
vorable treaty provisions. 


XIV. INTERPRETATION OF TREATIES 


The Soviet Union considers, as do the Western Nations, that the 
interpretation of a treaty is “the clarification of the content, con- 
ditions, and aims of the treaty, or of its individual articles,” so 
that the treaty may be applied in consonance with the intent of the 
parties."* 

Soviet doctrine, however, holds it essential that treaties be in- 
terpreted in conformity with “the basic principles of international 
law’—that is, “principles of universal peace and security of na- 
tions,” “state sovereignty, equality, and mutual advantage,” “pac- 
ta sunt servanda” (treaties are binding), and “pacta tertiis nec 
nocent nec prosunt” (third states have no rights or duties under 
treaties to which they are not parties).’® Treaties, in the Soviet 
view, must also be interpreted (a) with reference to the parties’ 
goals and good faith; (b) without considering the law-making 
characteristics of the treaty; (c) in accordance with both its letter 
and meaning; (d) by giving precedence to a prohibitive over a 
mandatory rule of interpretation and by giving precedence to a 
mandatory over a permissive rule of interpretation; (e) by giving 
preference to special over general provisions; and (f) by resolving 
all doubtful issues in favor of the obligated party.'”° 


The Soviets also stress the importance of the following methods 
of interpretation which are generally neither amenable nor com- 


118 TRISKA AND SLUSSER 115. 
119 Td. 
120 Jd, 
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patible with those of the Nations of the West: (a) when treaties 
contain terms which, although known to all parties, are under- 
stood differently by them (e.g., “nationalization,” “cooperative co- 
existence,” “freedom,” “democracy,” “self-determination”), each 
state is considered as accepting these terms as it understands them 
under the terms of its own legal system; (b) treaties may be 
clarified by comparison and reference to other similar treaties.’” 

Soviet doctrine specifies the following organs as competent to 
interpret treaties: (a) The contracting states, which (1) may 
agree on the interpretation by which they are then bound or (2) 
may interpret the treaty separately, through their governmental 
agencies or municipal courts. If one party refuses to accept the 
domestic interpretation of the other, then only the party that inter- 
preted the agreement is bound by that interpretation and the full 
responsibility therefor. (b) The International Court of Justice un- 
der Article 36 of the Statute of the court. Should the parties agree 
to make the jurisdiction of the court compulsory for all their dis- 
putes involving questions of interpretation, or should the parties 
agree to accept the jurisdiction of the court only in particular cas- 
es (acceptance of the optional jurisdiction of the court), the deci- 
sion of the court in such cases would be binding upon the parties. 
(c) The Security Council and General Assembly in the interpreta- 
tion of the charter of the United Nations. (d) Arbitration courts 
when the parties so agree. Their decisions under these circum- 
stances are binding on the parties. (e) Conciliation commissions, 
but their interpretations have no binding effect upon the parties. 
(f) The diplomatic missions of the parties concerned.'” 


Under customary international law, treaties which are incon- 
sistent with the obligations assumed by the signatories under for- 
mer treaties are illegal. This principle extends to multilateral 
treaties of an almost universal character, such as the Charter of 
the United Nations which gives to them the character of legisla- 
tive enactments affecting all members of the international com- 
munity, and to such multilateral enactments which have been con- 
cluded in the general interest. Treaties which impose an obligation 
to perform a physical impossibility are null and void, as are 
treaties which impose immoral or illegal obligations, such as those 
setting up alliances for the purpose of attacking another state 
without provocation, or which condone the commission of piratical 
acts on the open sea by a nation or group of nations.'** 


121 Jd, at 117. 
122 Td, at 144-45. 
123 1 OPPENHEIM 894-97, 936-37. See CopBETT 326-27. 
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TREATIES 


XV. TERMINATION OF TREATIES 


A treaty may terminate in four ways: it may expire, be dis- 
solved, become void, or be canceled.'** Treaties which provide for 
their own termination, for example, those which are made for a 
specific purpose or a specified period of time, or are expressly 
made terminable by notice, terminate automatically upon the ful- 
fillment of their conditions. When the time has expired, the pur- 
pose has been accomplished, or the notice has been given, the 
treaty goes out of existence.'”® 

A treaty concluded for a period of time which has not yet ex- 
pired, or a treaty made in perpetuity, may be dissolved by mutual 
consent of the signatories. Mutual consent is evidenced in three 
ways: by the express declaration of the signatories that the treaty 
is rescinded; by the conclusion of a new treaty by the parties 
which is incompatible with a former treaty on the same objects 
(rescission by tacit mutual consent or substitution) ; or by the re- 
nunciation of rights by a signatory state which alone benefits from 
treaty provisions.’**® Treaties which do not expressly provide for 
the possibility of withdrawal may, nevertheless, be dissolved after 
notice by one of the signatories. Withdrawal after notice is proper 
only for treaties which are not intended by the parties to set up an 
everlasting condition as, for example, commercial treaties. As a 
general rule treaties concluded for a specified period of time are 


not terminable by notice. They may, however, be dissolved by mu- 
tual consent.*?" 


A. VITAL CHANGE OF CIRCUMSTANCES 


Vital change of circumstances constitutes an exception to the 
general rule that treaties concluded for a specified period of time 
or to set up a permanent condition may not be dissolved by with- 
drawal. As a practica] matter it would appear illogical to maintain 
that a treaty, even though it may purport to be of indefinite dura- 
tion, remains binding for all time, notwithstanding any change of 
conditions, unless discharged or modified by mutual consent. The 
rapidly changing conditions of national and international life, and 
the dictates of reason, suggest that there exists in treaties an im- 
plied condition, even in those purportedly in perpetuity, that they 
are to be regarded as terminable because of material and vital 
change in the fundamental conditions which existed at the time of 


124] OPPENHEIM 936. 

125 COBBETT 326. 

126] OPPENHEIM 937—38. 
127 Td, at 938. 
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their conclusion.'** Many of the older treaties contained the clause 
rebus sic stantibus (in these circumstances), under which the 
treaty was to be construed as abrogated when the material base 
and circumstances on which it rested materially changed.'” 


A recent instance of the use of the clause appears in certain 
post-war economic agreements concluded by the United States. 
These stipulate that if during the life of the agreement either party 
should consider that “there has been a fundamental change in 
the basic assumptions underlying this agreement” a procedure 
looking toward revision or termination is to be followed.’ The 
maxim conventio omnis intelligitur rebus sic stantibus (In every 
convention it must be understood that material conditions must 
remain the same) may reasonably be held to be applicable even 





though the treaty does not contain the clausula (the rebus sic | 
stantibus clause) .'*' In order that the treaty be properly termina- | 
ble on this basis it would appear that the change upon which the | 


termination is predicated must be one that removes, for all practi- 
cal purposes, the very basis of the original agreement. Those who 
deny the legality of recourse to the clausula and who renounce it 


as a dangerous and lax principle, which could negate the sanctity | 


and binding effect of treaties, are reminded that the recognition of 
the clausula rule, as an exception to the general rule pacta sunt 
servanda, may be a matter of practical and inherent necessity. 

To espouse the view that treaties are binding for all time, de- 
spite such change of conditions and circumstances, could strain 
the principle of the sanctity of treaties beyond the breaking point, 
and could imperil not only that principle, but also international 
peace and security. The principle may be vague, but it is no more 
so than the rules of municipal law are as to “reasonable cause”; 
and the international arbitration tribunal or the International 
Court of Justice would find it no more difficult to apply this prin- 
ciple than would municpal courts in applying the test of reasona- 
bleness.'**? The doctrine rebus sic stantibus, kept within proper 
limits, in fact embodies a general principle of law, which is ex- 
pressed in the doctrine of frustration and supervening impossibili- 
ty. In this sense it may be said that every treaty implies a condi- 
tion that, if by an unforeseen change of circumstances an 

128 HALL, INTERNATIONAL LAW 360-61. 

129 GOULD 339-40; CoBBETT 326. 


130 GOULD 339—40. 


131 G@, SCHUWARZENBERGER, MANUAL OF INTERNATIONAL LAW 158 (4th ed. 
1960). 
132 COBBETT 326. 
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obligation provided for by the treaty should imperil the existence 
or vital development of one of the parties, it should have the right 
to demand its release from the obligation concerned.'** 


It has been suggested that the doctrine of rebus sic stantibus 
does not give states a unilateral right to declare themselves free 
from the obligation of a treaty immediately upon the occurrence 
of a vital change of circumstances, but only entitles them to claim 
a release from these obligations from the other party or parties to 
the treaty. Under this view a state that believes the obligations it 
has assumed by treaty have become unbearable because of a vital 
change in circumstances should request the other signatory or sig- 
natories to agree to the abrogation of the treaty, and should also 
offer to submit any disputed issues for judicial determination. 
Should the other signatory or signatories refuse to agree to abro- 
gation, and also refuse to submit the dispute for judicial determina- 
tion, the requesting state would then be justified in unilaterally 
declaring the treaty abrogated. The refusal of the others to refer 
the dispute for adjudication would be prima facie evidence that 
the state or states benefiting from the treaty were determined to 
take advantage of a treaty which no longer had a legal reason for 
existing.’** It is noted that the United States as recently as 1941 
renounced its obligations under the International Load Lines Con- 
vention of 1930 on the grounds of “changed conditions” which 
were alleged as conferring on the United States “an unquestioned 
right and privilege under approved principles of international 
law” to declare the treaty inoperative.'* 


Although the practice of states is not conclusive as to the legali- 
ty of recourse to unilateral denunciation under the doctrine of 
clausula rebus sic stantibus, the doctrine has been applied by 
states on numerous occasions.'** A clear example of the repudia- 
tion of treaty obligations on the ground of an essential change of 


138 HALL at 360 states that a second implied condition of treaties is that “if 
originally consistent with the primary right of self preservation, it shall re- 
main so....A treaty, therefore, becomes voidable as soon as it is dangerous 
to the life or incompatible with the independence of a state provided that its 
 aeeay effects were not intended by the .. . parties at the time of its con- 
clusion.” 

184] OPPENHEIM 939-42; Briccs 914-18. 

189 T.1.A.S. No. 1819. See G. SCHWARZENBERGER, supra note 131 at 158-59. 

186 Myers, Treaty Violations and Defective Drafting, 17 AM. J. INT'L L. 
588-65, (1917), states that unilateral denunciation in accordance with the 
maxim conventio omnis intelligitur rebus sic stantibus is an abrupt, though 
not an illegal method of extinguishing a treaty as is familiar in the American 
action in abrogating the Treaty of 1832 with Russia. See L. BLOOMFIELD, THE 
UNITED NATIONS AND US ForeiGn Pouicy 237 (1960). 
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circumstances was Russia’s action in 1870 in repudiating that por- 
tion of the Treaty of Paris of 1856 which neutralized the Black 
Sea and placed restrictions on Russia with respect to the keeping 
of armed vessels in that sea. Russia stated that a material change 
of conditions contemplated by the treaty had occurred by the sub- 
sequent union of the Danubian principalities, acquiesced in by the 
great powers, as well as by the changes in naval warfare occa- 
sioned by the use of iron-clad vessels, When the powers met in 
London at the close of the Franco-Prussian War, Russia was re- 
buked, but allowed to have her way.'*" 

Again in 1886, Russia closed the port of Batoum contrary to the 
express provision of Article 59 of the Treaty of Berlin of 1878, 
which provided for the freedom of the port.'** All of the signato- 
ries except Great Britain appear to have tacitly consented to the 
denunciation. 

Germany in 1936 unilaterally renounced her obligations with re- 
spect to the demilitarization of the Rhineland under the Treaty of 
Versailles and the Locarno Pact, on the ground that these were in- 
compatible with the Franco-Soviet Pact of 1935. The League of 
Nations, however, declared this illegal.'** 

In the case of Luzern v. Aargau, in 1882, the Federal Swiss Tri- 
bunal recognized the doctrine of rebus sic stantibus in a dispute 
between two Swiss cantons relative to the extinction of a conven- 
tional public law servitude. The court held that it was a principle 
of law universally recognized that a contract may be denounced by 
unilateral act as soon as its continued existence is incompatible 
with the self-preservation of an independent state or when there 
has been a change in the conditions which formed the tacit condi- 

137 §, KIATIBIAN, TRANSFORMATION DES ETATS 30 (1892). Russia was re- 
buked by a declaration adopted in a Protocol of 17 January 1871, signed by 
Austria, France, Germany, Great Britain, Italy, and Turkey, which provided: 
“It is an essential principle of the law of nations that no Power can liberate 
itself from the engagement of a treaty, nor modify the stipulations thereof, 
unless with the consent of the contracting parties, by means of an amicable 


arrangement.” 61 BRITISH AND FOREIGN STATE PAPERS 1198 (1870-1871); J. 
Scott, CASES ON INTERNATIONAL Law 469 (1922). 

188] OPPENHEIM 943. See F. MARTENS, RECUEIL DES PRINCIPAUX TRAITES 
DES PUISSANCES ET ETATS DE L’EUROPE (XVIII Nouveau recueil generale, 278 
(1873), and XIV Nouveau recueil generale (2 ieme serie), 170 (1889)). 

139] OPPENHEIM 943, 948 n. See LEAGUE OF NATIONS OFF, J 212 (1936). 
Germany refused to submit the question of the compatibility of these treaties 
to any tribunal. The League of Nations found that Germany had breached in- 
ternational law by her unilateral repudiation of these obligations. 17 LEAGUE 
OF NATIONS OFF. J. 340 (1936). 
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tion of the existence of the treaty.’* Thus, the practice of states 
has recognized that treaties are susceptible to unilateral denuncia- 
tion under the doctrine of rebus sic stantibus when, because of un- 
foreseen changes in circumstances, an obligation imperils the ex- 
istence or the development of the burdened state.'*’ 


Payson Wild, Jr., has observed that satisfactory arrangements 
for treaty relationships involve two important matters: first, pro- 
visions for treaty revision and termination, and, second, the crea- 
tion of some system of legal procedures whereby treaty obligations 
may be placed in their relative order. These two matters, he 
states, merge into one and are resolved in national affairs by vest- 
ing in government agencies the authority to enact new laws, re- 
peal old ones, and declare certain relationships and rules void. In 
the international community such action is not now possible, and 
the obsolete rules which are applied to treaties preclude necessary 
and timely treaty revision. They work, rather, for the enforce- 
ment of treaties which either need revision or establish a status 
quo that is regarded by one party as inequitable.'*? For this reason 
he believes that the clausula has served a useful purpose in focus- 
ing attention on the fact that there may be valid grounds for an- 
nulling or canceling a treaty obligation; he believes also that treat- 
ies which contain no clause for termination or revision may not 
legally be considered eternal.'** 


The Soviet international law experts consider, as do some ex- 
perts in the Western Nations, that the clausula rebus sic stantibus 
constitutes a particular exception to the pacata sunt servanda 
principle that is dictated by justice and necessary to economic and 
political progress. Although the Soviets believe that unilateral re- 
pudiation should not take place on the basis of the changed condi- 


140 Entscheidungen des Schweitzer Bundesgerichts. at 57 (1882), cited in 
Schindler, The Administration of Justice in the Swiss Federal Court in In- ' 
ter-cantonal Disputes, 15 AM. J. INT’L L. 149, 164 (1921). See 1 OPPENHEIM 
940n. 

141 See 1 OPPENHEIM 941-42; Crusen, Les Servitudes Internationales, 22 
RECUEIL DES COURS, ACADEMIE DE DROIT INTERNATIONAL DE LA HAYE 60 (1928). 
The practice of States is inclusive as to the liability for damages of a State 
which has legitimately renounced an obligation pursuant to the doctrine of 
rebus sic stantibus. Crusen at 61 believes that as the renouncing State has 
had to resort to a right which is implied in all treaties, there would be no log- 
ical reason why it should be held to indemnify the other party. He states that 
in the annexation of Bosnia and Herzegovina by Austria-Hungry in 1908, 
Turkey did not obtain damages to which she believed herself entitled. But 
see E. KAUFMANN, DAS WESEN DES VOLKERRECHTS UND DIE CLAUSULA REBUS 
SIC STANTIBUS 195 (1911), and Crusen at 60. 

1442 P, WILD, SANCTIONS AND TREATY ENFORCEMENT 406 (1984). 

143 Td, at 12. 
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tions clause, they consider unilateral repudiation to be permitted 
by international practice when no agreement for termination or 
rescission is possible.’** In this connection it should be noted that 
the Soviets consider that a government established as a result of 
profound social, economic, and political revolution is not bound by 
an international agreement concluded by its predecessors, and that 
the annulment of such agreements by such a government is a le- 
gitimate act.'** 


The dissension engendered by the contentious doctrine of rebus 
sic stantibus vividly reflects the controversial nature of the norms 
of customary international law, many of which are admittedly im- 
precise, confused, and outmoded; their limited adequacy for the 
resolution of international disputes; and the role of international 
law generally, in an unintegrated world order that has undergone 
unprecedented political, economic, and social changes. The law, es- 
sentially, represents stability and the status quo for it is the func- 
tion of law to uphold the existing order of things, not to change or 
destroy them. Fundamental changes of social, economic, and polit- 
ical processes and the accommodation of incompatible national 
interests can only be accomplished by legislative action, by the 
rescission, modification, or alteration of the law. An official interna- 
tional legislative process is at present but a hope, realizable per- 
haps only in the far distant future. The courts under the present 
state of affairs, therefore, can at best attempt to conciliate and ac- 
commodate minor changes in the world order through the adjudi- 
cation process and within the narrow limits permitted by a society 
composed of sovereign states. At the present time the internation- 
al dispute-solving process functions ineffectively and laboriously 
under exceptional handicaps. 

Some opine that if states were rational their disputes could be 
resolved satisfactorily by court action on the basis of existing 
norms. Others believe that legal methods are not only inadequate, 
but entirely irrelevant to world politics and the settlement of politi- 
cal disputes. Granting some truth to both of these views, a re- 
course to the doctrine of rebus sic stantibus would provide the 
courts a legal basis on which they could invalidate obsolete and 
other treaties which jeopardize the peace and security of the in- 
ternational community. Even this opportunity is very limited, as it 
would extend only to those few instances in which states submit 
their disputes to judicial settlement. 


144 See TRISKA AND SLUSSER 140—41. 
145 Td, at 390. 
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The world community is not now equipped institutionally either 
to coordinate, accommodate, or stabilize the international society. 
It has no legislative body which can rescind bad laws and make 
new laws that may be urgently required by changed circumstances, 
and it has no police arm capable of enforcing rights under inter- 
national legislation. Until such institutions and rules are developed 
it can be anticipated that states will continue to be reluctant to 
have their disputes adjudicated.'*° 


B. UNILATERAL DENUNCIATION AND 
MUNICIPAL LAW 


International law, in addition to its limited recognition of the 
lawfulness of unilateral denunciation under specified circum- 
stances, also recognizes the possibility that states may take such 
action in derogation of international law. The power and the capa- 
bility of states to breach their international obligations is recog- 
nized by the provisions of internatioual sanctions. All siates rec- 
ognize an inherent right in themselves to denounce certain 
treaties. 

1. The Soviet Union. 


The Constitution of the Union of Soviet Socialist Republics ex- 
pressly provides for the denunciation of treaties.** Article 49 (P) 
of this Constitution specifies that it shall be the Presidium of the 
Supreme Soviet of the USSR which “ratifies and denounces inter- 
national treaties of the U.S.S.R.” that require ratification. The So- 
viet law of 20 August 1938, expressly vests in the Council of Peo- 
ple’s Commissars the right to denounce all other treaties which do 
not require ratification by the Presidium.'** 


This express authorization, properly interpreted, means simply 
that under Soviet municipal legislation only the Presidium of the 
Supreme Soviet or the Council of the People’s Commissars, de- 
pending upon the nature of the agreement, may, for proper cause, 
denounce a treaty. It does not, for example, give to these bodies a 
right which the legislative bodies or the executives of the countries 
of the West may not exercise because their constitutions are silent 
on the subject or do not expressly vest them with that power. 
Triska and Slusser have concluded from their examination of So- 

146 See generally L. BLOOMFIELD, THE UNITED NATIONS AND US FOREIGN 
PoLicy 236-38 (1960). 


147 Constitution (Fundamental Law) of the Union of the Soviet Socialist 
Republics, 5 December 1936, as amended. Translated and reproduced in 3 A. 
PEASLEE, CONSTITUTION OF NATIONS 490 (2d ed. 1956). 

148 Law of 20 August 1938, Vedomosti Verkhovnogo Soveta SSSR, No. II, 
1938, Sbornik Zakonov SSSR, 1938-1961, at 523 (Moscow, 1961). 
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viet practice that the USSR considers that the unilateral right to 
denounce treaties on the basis of changed circumstances is lawful 
when done by the Soviet Union but unlawful when done by the 
other party or parties to the treaty.’® 

2. The United States. 

Under the municipal law of the United States, for example, Con- 
gress, by subsequent legislation, the provisions of which are in- 
compatible with the provisions of existing treaties, or by failing to 
enact legislation necessary to implement a treaty, can in fact ac- 
complish a denunciation of a treaty in derogation of United States 
international obligations. A Supreme Court decision which holds a 
treaty to be incompatible with the Constitution of the United 
States or with a subsequent federal statute would also accomplish 
denunciation. The President can also denounce treaties under 
powers vested in him by the Constitution. In fact, as far as the 
United States is concerned, it is more difficult for it to conclude 
treaties than it is for it to denounce them.'*° 


B. THE VOIDANCE AND CANCELLATION OF 
TREATIES 


Treaties may become void through the extinction of one of the 
parties, except for those treaties which are dispositive in nature 
and as such devolve upon successor states. Treaties are also voided 
when their execution becomes impossible, for example, a treaty of 
alliance in cases when war breaks out between some of the par- 
ties. Or they are voided when the object of the treaty becomes ex- 
tinct, for example, treaties regarding a third state which disap- 
pears due to its merger with another state.’ 

The Soviets maintain that the extinction of a state or 
government ~*th which the Soviet Government has signed a 
treaty is just ground for the annulment of the treaty by the Soviet 
Government, and for its release from all obligations under the 
treaty.'*” 

Treaties are canceled when, due to the development of interna- 
tional law, they become inconsistent with international law, as, for 
example, treaties relating to the treatment of civilian personnel in 
occupied areas which would be incompatible with the 194S Geneva 
Convention Relative to the Protection of Civilian Persons in Time 
of War.' 


149 TRISKA AND SLUSSER 129. 

150 See Byrd 147. 

151 1 OPPENHEIM 945. 

152 TRISKA AND SLUSSER 390. 

153 § U.S.T. 3516; T.1.A.S. No. 3365. 
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Treaties whose provisions are violated by one of the signatories 
may be considered void or voidable by the other signatory or sig- 
natories unless otherwise specified in the agreement. There are 
two schools of thought as to whether a treaty is void or merely 
voidable upon its breach. It is clear that a treaty may properly be 
considered no longer binding when the breach is a violation of an 
essential provision of the treaty or its essence. As to breaches of 
what may be termed non-substantive or nonessential provisions, it 
is not always possible to distinguish between those that are essential 
and those that are not; and as the treaty protects both types of 
provisions, it is for the injured party to determine whether the 
breach justifies the cancellation of the treaty.’™* Allegations of the 
violation of a treaty by other signatories have frequently been 
used by Soviet leaders to justify their denunciation of treaties, and 
their actions which were incompatible with the provisions of 
treaties. In 1939 the Russians charged that Finland had “‘systema- 
tically violated”’ its obligations under the Soviet-Finnish Nonag- 
gression Treaty of 1942, that Finland had by its actions shown 
that it had “no intention of complying” with the provisions of this 
treaty, and that on this basis the Soviet Government regarded it- 
self “released from the obligations” of the treaty.'** 

A treaty may also become void due to a permanent change in 
the status of one of the parties to an agreement as, for example, 
its incorporation within another state. It is clear, however, that 
changes in the type of government of a state or in its constitution 
in no way impair the obligations which were assumed by that 
state under a prior form of government or constitution.*** The So- 
viets nevertheless have consistently taken a contrary view: that a 
state lawfully may unilaterally denounce a treaty which had been 
concluded by a former type of government on the grounds of vital 
changes in circumstances.'** 

The outbreak of war between the parties, as a general rule, 
voids or at least suspends treaties of a political nature, except 
those concluded in anticipation of war or for application in time 
of war.*** The Soviet view is at least theoretically the same as that 





1541 OPPENHEIM 947. USSR has never deviated from the rule that it is 
lawful for a signatory to terminate, unilaterally, a treaty which it considers 
to have been breached by the other party or parties to it. See TRISKA AND 
SLUSSER 129-31. 

155 TRISKA AND SI_USSER 391. 

158 1 OPPENHEIM 149. 

157 See TRISKA AND SLUSSER 131-36. 

158 HARVARD RESEARCH (Article 35(a) ) 1119-94, 1183-1204; A. McNair, 
THE LAW oF TREATIES 530-51 (1938); 5. HacKworTH at 377-90; 2 HybE 
1545-58; HALL 398, 401; CoppetT 344. 


73 











46 MILITARY LAW REVIEW 


of the Western Nations on this point. In practice, however, “the 
difference is profound” due to the politically oriented view of the 
Soviets and their hostile and purposeful ideology.” 


XVI. CONCLUSIONS AND SUMMATION 


There are significant differences in the views of the Soviets and 
the States of the West on the principles and rules of international 
law. These differences are discussed below. They provide informa- 
tion essential to considered decisions on the drafting and the nego- 
tiation of treaties with the Soviets and on the degree of reliability 
which may be placed on Soviet treaty commitments. 

A. The Soviets consider treaties as the principal source of in- 
ternational law. They recognize as law only these international 
customs which they have expressly recognized as being binding 
upon them. This is significant in that many important eventuali- 
ties which the West considers as being adequately provided for by 
customary international law, and as such unnecessary to be pro- 
vided for expressly in treaties, would not be so provided for under 
the Soviet view of international law. Thus, many matters which 
would normally be governed by customary international law in 
treaties between the States of the West would have to be expressly 
covered in treaties with the Soviets (i.e., that in case of doubt 
treaties are to be interpreted by reference to customary interna- 
tional law). 

B. The Soviets have asserted as fundamental sources of inter- 
national law certain “basic laws, norms and concepts” which re- 
flect their peculiar political, ideological, and ethical doctrine. 
Treaties concluded with the Soviets should affirmatively reflect the 
inapplicability of such laws, norms and concepts. 

C. It is the Soviet view that the binding effect of treaties rests 
on the legal principles of the equality of the contracting parties, 
bilateral acceptability, and mutual benefit. This position reduces 
materially the degree of reliability which the West can place on 
treaties concluded with the Soviets. 

D. It is the Soviet view that no treaty can impose obligations on 
third States. The Soviet position on this matter extends to so- 
called law-making or legislative treaties (multilateral treaties 
which are asserted as having a binding effect on third States, e.g., 
peace treaties, treaties of international settlement, the UN Chart- 
er, and treaties dedicating transit facilities to general use) . 


159 TRISKA AND SLUSSER 171-72. 
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E. The Soviets regard political treaties essentially as weapons 
for achieving world communism and they have demonstrated inge- 
nuity in justifying and supporting their breaches of political 
treaties. 

If a treaty with the Soviets is to have any chance of success, its 
provisions must be so clear and precise that differing interpreta- 
tions are virtually impossible. This type of draftmanship is essen- 
tial, particularly, in treaties which relate to defense and security 
matters. The Soviets have used treaty ambiguities to justify ac- 
tion which appears to be clearly in contravention of the over-all 
intent and purposes of the treaty. The Soviets in drafting treaties 
resort to language that is capable of manipulation to their advan- 
tage even though this potential is not readily apparent. For this 
reason it would be prudent to maintain a complete record of nego- 
tiations leading to treaties with the Soviets and to insure that this 
record reflects their affirmative approval. This procedure will in- 
sure that the intent of the parties on treaty provisions should it be 
placed in issue at a later date, can be affirmatively determined and 
interpretations precluded which would be plausible were it not for 
the record. 

F. Terms used in treaties with the Soviets should be defined 
with precision. Terms such as “democracy,” “free elections,” 
“freedom” and “self-determination,” which appear to the West as 
unequivocal and invulnerable to misinterpretation, have an entire- 
ly different meaning for the Soviets. These and other general 
terms must, therefore, be avoided or be defined precisely. In some 
instances it would be better to explain terms by citing methods by 
which certain actions are to be accomplished or ends attained. 

G. Treaties with the Soviets should contain specific provisions 
for their modification, revision, and termination. Preferably, the 
treaties should provide for their unilateral termination subsequent 
to the receipt by one party of the written notice of the intent of the 
other party to terminate them. It is impractical to base termina- 
tion upon mutual consent and illogical to suppose that such a pro- 
vision would in any way deter the Soviets from breaching treaties 
that have become burdensome or incompatible with their basic in- 
terests. The requirement for mutual consent under these circum- 
stances would serve no useful purpose. It would only intensify ex- 
isting tensions and conflicts. 


In the Soviet Union, Peace treaties, Treaties of Mutual 
Defense against Aggression, and those whose provisions expressly 
require or provide for ratification are subject to ratification by the 
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Supreme Soviet of the USSR and can be denounced only by the 
Supreme Soviet of the USSR. All other treaties in the USSR are 
concluded by and may be denounced by the Council of the People’s 
Commissars. 


On this basis it is clear that procedurally it is much easier for 
the United States to abrogate a treaty than it is for the USSR. 

H. Traditionally, the Soviets have had recourse to the Doctrine 
of Rebus Sic Stantibus to shed onerous treaties. This doctrine 
(frustration or intervening impossibility) reflects an implicit con- 
dition of treaties that they are terminable because of material and 
vital changes in the fundamental conditions which existed at the 
time of the conclusion of the treaty. The Soviets have recently ap- 
plied this doctrine to treaties concluded by a former type of gov- 
ernment. They consider a failure to modify a treaty because of vi- 
tal changes in circumstances, or to submit the issue for resolution 
to an impartial body, as adequate grounds for its unilateral termi- 
nation. It is also the Soviet view that a government established as 
a result of profound social, economic, and political changes (revolu- 
tion) is not bound by agreements which were concluded by its 
predecessor. The annulment of such agreements is a legitimate act 
in the view of the Soviets. 
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COURTS-MARTIAL 


SOME COMPARISONS BETWEEN COURTS- 
MARTIALS AND CIVILIAN PRACTICE* 


By Robert Emmett Quinn ** 


I. INTRODUCTION 


Before Congress enacted the Uniform Code of Military Justice 
in 1950,: courts-martial were widely regarded in legal and lay cir- 
cles as the archetype of summary and arbitrary proceedings. Al- 
though description of the military system as “drumhead justice” 
was overdrawn, there were indeed glaring deficiencies in the safe- 
guards accorded an accused and in the attitudes of those adminis- 
tering the military criminal law system. In the supposed interest 
of furthering the military discipline of the command, a command- 
ing officer did not hesitate to make known to the members of a 
court-martial, in advance of trial, his personal views either as to 
the guilt of a particular accused or as to the sentence that should 
properly be imposed. If he thought of the matter at all, the com- 
manding officer saw no incompatibility between his conduct and 
the juridical doctrine of impartiality in the administration of 
criminal justice. Even military lawyers, although trained in civil- 
ian law schools, were so permeated with military philosophy that 
they engaged in the practice themselves to secure results they 
deemed desirable.” 


Apart from not knowing when, or whether, such extrajudicial 
influence had been brought to bear in his case, an accused did not 
even know, what principles of law the court members actually con- 
sidered in determining his guilt or innocence. Courts-martial used 
a service compendium of substantive law and practice as their 


*Reprinted from 15 U.C.L.A. L. Rev. 1240 (1968). This article is copy- 
righted and permission for the publication or other use thereof may be 
granted only by the University of California, Los Angeles. 

Although this article was written before the new MANUAL FoR CouRTS-MaR- 
TIAL, UNITED STATES, 1969, and the MiLiITary JusTIceE AcT oF 1968, the 
comparisons made in this article are even more valid than before, in that 
most of the judicial decisions referenced herein have been incorporated in the 
new Manual and Code. 

**Chief Judge, United States Court of Military Appeals; A.B., 1915, 
Brown University; LL.B., 1918, Harvard University; admitted to practice be- 
fore the courts of Rhode Island; former Judge of the Superior Court and 
Governor of Rhode Island. 


1 Act of 5 May 1950, ch. 169, 64 Stat. 108 [hereafter called the Code and 
cited as UCMJ]. 


2 See, e.g., United States v. Guest, 3 U.S.C.M.A. 147, 11 C.M.R. 147 (1953). 
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source for principles of law. Army and Air Force courts-martial 
use done compilation ; Navy and Marine Corps courts-martial used 
a different one.* Each was regarded as the “Bible” of military law 
by the services in which it was used, and it was taken by the court 
members into the closed session deliberations to be searched for 
the proper rules to be applied in the case. The theoretical justifi- 
cation for these, and other, astounding differences between mili- 
tary and civilian practice was perhaps best expressed by Colonel 
William Winthrop, one of the great students of American mili- 
tary law in effect before the Uniform Code. Analyzing the juridi- 
cal nature of courts-martial, Colonel Winthrop observed that in 
Dynes v. Hoover * the Supreme Court held that these courts were 
not federal courts within the meaning of article III of the Consti- 
tution. He concluded that this decision meant that “courts-martial 
must pertain to the executive departments; and they are in fact 
simply instrumentalities of the executive power’ to enforce disci- 
pline in the armed forces. He further concluded that they were not 
“embraced in the provisions of the sixth amendment to the Consti- 
tution” and were “as much subject to the orders of a competent 
superior as is any military body or person.’> Some contemporary 
students of military law seem to subscribe to essentially the same 
views.* However, these views have been rejected,’ on both theoret- 
ical grounds and in practice, by the United States Court of Military 


3 Strictly speaking, the Air Force had its own compilation, the MANUAL FOR 
CourRTs-MARTIAL, US. Air Forces (1949), but this. was merely an “adoption” 
of the Army’s MANUAL FOR CouRTS-MARTIAL, U.S. ARMY (1949). The text 
statement refers to the latter. The Navy’s Compendium was NAVAL COURTS 
AND BoaRDs (1937). The Coast Guard also had a Manual, MANUAL FOR 
CourRTs-MARTIA!., UNITED STATES COAST GUARD (1949); but it was basically a 
restatement of the Navy’s guide. Upon enactment of the Uniform Code of 
Military Justice, all these were replaced by the MANUAL FOR COURTS-MARTIAL 
UNITED STATES, 1951 [hereafter called the Manual and cited as MCM 1951]. 

461 U.S. (20 How.) 65 (1858). 

5 W. WINTHROP, MILITARY LAW AND PRECEDENTS 49 (2d ed. 1896). 

6 Fratcher, Presidential Power to Regulate Military Justice: A Critical 
Study of Decisions of the Court of Military Appeals, 34 N.Y.U.L. Rev. 861 
(1959) ; Rydstrom, Self-Incrimination Refined, 19 JAG J. 1 (1955); Wiener, 
Courts-Martial and the Bill of Rights: The Original Practice II, 72 Harv. L. 
Rev. 26 (1958). Apparently, at least one Justice of the Supreme Court 
shares this view. In his opinion in Reid v. Covert, 354 U.S. 1 (1957), Mr. Jus- 
tice Black described courts-martial as “simply executive tribunals whose per- 
sonnel are in the executive chain of command.” Id. at 36. 

7 United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R 249 (1967), is rep- 
resentative of a long line of cases. 
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COURTS-MARTIAL 


Appeals, the supreme court of the military justice system, which 
was created by the Code.* 


Persons in the military service are generally entitled to the 
rights granted all persons by the Constitution, both as defendants 
in criminal prosecutions and as individuals in a democratic society. 
The fifth amendment expressely exempts the military from pro- 
ceeding by presentment or indictment of a grand jury, and other 
rights, such as trial by a common-law jury, are excluded by neces- 
sary implication. Differences of application of constitutional rights 
must also be recognized. Freedom of speech, for example, is not an 
absolute. The reasonableness of its exercise depends upon the 
presence of many variable factors. These factors differ in the 
military community from the civilian community, and these dif- 
ferences must be taken into account in considering whether a par- 
ticular restriction upon the freedom to speak is or is not constitu- 
tionally valid.° 

For nearly two decades, the military justice system under the 
Uniform Code provided procedures and prescribed safeguards for 
an accused’s constitutional rights that were unmatched in the ci- 
vilian courts. The explosion of constitutional doctrine in recent 
years, however, has resulted in legislative and judicial adoption by 
the civilian courts of many procedures already in effect in the mil- 
itary. It can almost be said that the civilian community was catch- 
ing up with the military in the effective guarantee of constitution- 
al rights. Some procedures in the military system may always be 
more expansive than those in the civilian courts. For example, in 
the military the accused in a general court-martial case is entitled 


8’ The United States Court of Military Appeals consists of three judges 
appointed from civilian life by the President, with the advice and consent of 
the Senate. With the exception of applications for extraordinary relief, see, 
e.g., United States v. Frischolz, 16 U.S.C.M.A. 150, 86 C.M.R. 306 (1966), and 
petitions for new trial in cases pending appeal, see UCMJ art 73, 10 U.S.C. 
§873 (1956), the court has only appeallate jurisdiction, It must accept for re- 
view a case in which the sentence extends to death or in which the accused is 
a general or other flag officer. All other appellate cases are presented either 
by certificate from the Judge Advocate General of the accused’s armed force 
or by petition of the accused for grant of review. The petition corresponds to 
certiorari in the Supreme Court of the United States. Not every accused can 
petition for grant of review because not every court-martial conviction is re- 
viewed by a board of review. A board of review considers only cases in which 
the sentence extends to a punitive discharge or to confinement to hard labor 
for one year or more. UCMJ art. 66, 10 U.S.C. § 866 (1956). 

* See, e.g., United States v. Howe, 17 U.S.C.M.A. 165, 37 C.M.R. 429 
(1967) ; United States v. Voorhees, 4 U.S.C.M.A. 509, 16 C.M.R. 83 (1954). 
See also Quinn, The United States Court of Military Appeals and Individual 
Rights in the Military Service, 35 Notre DAME L. REV. 491, 497 (1960). 
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before trial, as a matter of course, to a copy of at least the sub- 
stance of the expected testimony of every prospective witness 
against him and to information as to every item of evidence in 
possession of the prosecution which may be used against him.” 
Even as recently liberalized, the Federal Rules of Criminal Proce- 
dure do not approach the openness of prosecution in effect in the 
military. 

Currently, courts-martial procedures and the federal criminal 
procedures are sufficiently similar to make a civilian practitioner 
feel comfortable and knowledgeable in a court-martial case. How- 
ever, just as there are variations in practice between the state and 
federal courts, there are differences between general practices in 
the civilian courts and procedures in the military system. Provi- 
sion for safeguard of constitutional rights can be expected, but 
military law provides “something more, and something 
different.” ** Some of these differences merit special attention in 
light of recent Supreme Court decisions concerning an accused’s 
constitutional rights in a criminal proceeding. 


II. OBTAINING ORAL AND WRITTEN STATEMENTS 
FROM A SUSPECT OR ACCUSED 


So much has been written and said about the Supreme Court’s 
opinion in Miranda v. Arizona that the constitutional conse- 
quences of a “custodial interrogation” are probably as familiar to 
the general public as they are to the legal profession. Military 
courts responded to Miranda as quickly as the civilian courts.” 
However, the impact of Miranda on the military investigative 
processes was less dramatic and unsettling than its effect on civil- 
ian police procedures. 


10 MCM, 1951, 934b, c, d, at 45-47. The Manual was promulgated by the 
President of the United States by virtue of the authority vested by the Code, 
to prescribe the “procedure, including modes of proof,” which as far as prac- 
ticable “apply the principles of law and rules of evidence generally recog- 
nized in the trial of criminzl cases in the United States district courts.” 
UCM art. 36, 10 U.S.C. § 836 (1956). However, the Manual also contains 
discussions of substantive principles of law. To the extent the Manual is in- 
consistent with the Constitution, the Code or substantive law, it is invalid. 
See B. Fetp, A MANUAL OF CoURTS-MARTIAL PRACTICE AND APPEAL 164 
(1957), for a partial list of provisions of the Manual. which have been invali- 
dated, in whole or in part, by decisions of the United States Court of Mili- 
tary Appeals. For a general statement of the position of the Manual in mili- 
tary law see United States v. Smith, 18 U.S.C.M.A. 105, 32 C.M.R. 105 
(1962). 

11 Quinn, The United States Court of Military Appeals and Military Due 
Process, 35 St. JoHNs L. Rev. 225, 232 (1961). 

12 384 U.S. 486 (1966). 

13 United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967). 
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COURTS-MARTIAL 


Three requirements of military law simplified the Miranda 
change in the preconditions to admitting into evidence oral or 
written pretrial statements made by a suspect or accused. First, 
military law already required that every person suspected or ac- 
cused of an offense be advised, before questioning, that he had a 
right to remain silent, and that if he elected to speak what he said 
could be used against him in a court-martial.'* Secondly, military 
law already provided that the suspect or accused could consult the 
legal adviser to the court-martial authority, a lawyer on his staff, 
or counsel of his own choice before being subjected to 
interrogation.'® Thirdly, military law already maintained a func- 
tioning system of appointed counsel and required that a lawyer be 
appointed for the accused while charges were still in the investi- 
gative stage.’® So far as these aspects of Miranda are concerned, 
the military was not required to adopt significantly new proce- 
dures to safeguard the individual’s constitutional right to remain 
silent and his right to the assistance of counsel. 


One feature of the standard investigative procedure in the mili- 
tary could not, however, survive Miranda. It was common practice 
for military enforcement officers, as it was with the civilian police, 
to question a suspect after advising him of his right to remain si- 
lent, despite his insistance that he did not wish to say anything. 
Continued questioning tended to indicate that a statement made in 
the course of the interrogation might have resulted from an over- 
bearing of the accused’s will, but that fact alone did not require 
exclusion of the statement from evidence.’’ In Miranda, the Su- 
preme Court held that “interrogation must cease” if the accused 
indicates ‘in any manner, at any time prior to or during question- 
ing” that he wants to remain silent, and any statement taken 
thereafter “cannot be other than the product of compulsion.” ™* 
Although the logic of turning a single item of evidence into a con- 
clusive presumption of fact may be questioned, the Court of Mili- 
tary Appeals construed the Miranda dictate as a constitutional 
precept. The court reversed a conviction because the record of 
trial did not “clearly and convincingly” demonstrate that pretrial 


4 UCMJ art. 31, 10 USC § 831 (1956) See Uninted States v. Wilson, 2 
U.S.C.M.A. 248, 8 C.M.R. 48 (1953). 


15 United States v. Gunnels, 8 U.S.C.M.A. 130, 23 C.M.R. 354 (1957). 

16 UCMJ art. 32, 10 U.S.C. § 832 (1956). See United States v. Tomaszewski, 
8 U.S.C.M.A. 266, 24 C.M.R. 76 (1957). 

17 United States v Traweek, 16 U.S.C.M.A. 50, 36 C.M.R. 206 (1966); 
United States v. Moore, 4 U.S.C.M.A. 842, 16 C.M.R. 56 (1954). 

18 384 U.S. 436, 474 (1966). 
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incriminating statements by the accused were made before he as- 
serted the right to remain silent.’® 


A. NON-CUSTODIAL INTERROGATION 


Military law does not require a custodial or coercive situation to 
actuate the Miranda system of threshold advice as to the right to 
remain silent. The obligation to warn exists outside the station 
house and without regard to whether the suspect has been signifi- 
cantly deprived of freedom of movement. Article 31 of the Uni- 
form Code imposes an obligation upon a police officer to inform 
the suspect of the nature of the offense of which he is suspected, 
that “he does not have to make any statement regarding the of- 
fense,” and that any thing said by him may be used as evidence 
against him in a trial by court-martial. A statement obtained 
without such preliminary advice is inadmissible in evidence 
against the accused over his objection, and an erroneously admit- 
ted statement is itself grounds for reversal of an otherwise proper 
conviction.”° 


The military reports contain a regrettably large number of cas- 
es dealing with alleged violations of article 31. Two will serve to 
illustrate the broad reach of the article. In United States v. Wil 
son,”* a military police sergeant responded to a report of the 
shooting of a civilian in the bivouac area of United States troops 
in Korea. On the scene, he was informed by another military po- 
liceman that some Koreans had pointed out the accused to him as 
the persons who had shot their countryman. The accused were 
around a campfire with several other soldiers. The sergeant ap- 
proached the group and asked who had done the shooting. The ac- 
cused answered that they “had shot at the man.” At trial, the 
statement was admitted into evidence against them. On appeal, it 
was held that the statement was inadmissible because the sergeant 
suspected the accused, but had not preliminarily advised them of 
their right to remain silent, as required by article 31, and the con- 
19 United States v. Bollons, 17 U.S.C.M.A. 258, 38 C.M.R. 51 (1967). The 
question remains, however, as to whether Bollons is limited to custodial type 


interrogations or whether it extends to types of questioning not within the 
scope of Miranda. See text accompanying and following notes 34-35 infra. 

20 United States v. Wilson, 2 U.S.C.M.A. 248, 8 C.M.R. 48 (1953). It should 
be noted that article 31 is concerned only with the right to remain silent; it 
does not require advice as to the right to counsel. However, the accused may 
request counsel, and if he does, the interrogation must cease until he can con- 
sult with counsel. United States v. Gunnels, 8 U.S.C.M.A. 180, 23 C.M.R. 354 
(1957). 


212 U.S.C.M.A. 248, 8 C.M.R. 48 (1953). 
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COURTS-MARTIAL 


viction was reversed. In United States v. Diterlizzi,”* the accused 
was tried for voluntary manslaughter by causing the death of 
three persons in an automobile collision. At the trial, the prose- 
cution offered in evidence testimony to the effect that when an air 
policeman asked who had been driving the car, the accused admit- 
ted that he had been the driver. The evidence indicated that the po- 
lice officer arrived at the scene after the accident and that his ob- 
servations led him immediately to conclude he should question the 
accused “for later court-martial action.” The accused’s admission 
that he was the driver was ruled inadmissible because he had not 
been informed of his right to remain silent. 


B. INTERROGATIONS BY “PRIVATE PERSONS” 


Article 31 is not limited to interrogations conducted by police 
officers. By its terms, “no person” subject to the Uniform Code 
may request a statement from a suspect or accused without first 
advising him of his right to remain silent. A literal construction 
of the article would subject every person in the military to its 
mandate. However, the Court of Military Appeals has rejected 
such a sweeping construction. Relying upon the legislative purposes 
of the article and suppositions of situations in which it would be 
logically absurd to apply it literally, the court has concluded that 
article 31 is not obligatory upon all in the military service and is 
not applicable in every instance in which a person suspected of an 
offense is asked to speak in regard to the offense. Broadly speak- 
ing, the court has determined that the article does not cover two 
classes of persons: (1) those not engaged in gathering evidence 
for the prosecution of a crime, and (2) those not purporting to ex- 
ercise disciplinary authority over the accused at the time of cues- 
tioning. Stated differently, article 31 does not apply to situations 
in which the questioner and the accused are engaged in a private 
transaction or one unrelated to military duty. 

1. Private Transactions. 

Considering the military hierarchy of authority and the multi- 
ple occasions in which disciplinary authority over another is pres- 
ent without regard to rank, it is not always easy to determine 
whether a particular situation is purely personal and, therefore, 
outside the scope of article 31. As the Court of Military Appeals 
observed in United States v. Dandaneau,”* one “may occupy a po- 
sition officially superior to that of an accused, without necessarily 
characterizing all his actions in relation to the accused as 


228 U.S.C.M.A. 334, 24 C.M.R. 144 (1957). 
#8 § U.S.C.M.A. 462, 18 C.M.R. 86 (1955). 
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official.” ** In that case, the court held that an incriminating state- 
ment made by the accused to a captain, without previous warning 
as to the right to remain silent, was not obtained in violation of ar- 
ticle 31, despite the fact that before he spoke to the accused the 
captain knew the accused had returned from an unauthorized ab- 
sence, which was a violation of the Uniform Code. It appeared 
that the captain had known the accused from previous assign- 
ments, and had approached him on a “personal basis” to ask what 
had happened to him. 


In United States v. Beck,”® a close friend of the accused was a 
military policeman. He was assigned to escort the accused from a 
civilian jail to a military jail. En route, they engaged in conversa- 
tion. In the course of the conversation, the policeman asked sever- 
al questions about the shooting for which the accused had been ar- 
rested. The accused’s answers were incriminating. At trial, the 
police officer maintained that he and the accused had talked only as 
two friends. The accused’s statements were admitted into evidence 
on the ground they were part of an “ordinary” private conversa- 
tion, which did not come within the purview of article 31.”¢ 


United States v. Johnson held that interrogation of a person 
suspected of larceny by the victim of the theft is not within the in- 
tendment of the article. In that case, the accused stole money from 
his friend. Initially, the latter considered, but did not pursue, the 
possibility that the accused was the thief. Later, he learned the ac- 
cused had given unsatisfactory answers in a lie detector test, and 
he decided to question the accused again about the theft. As one 
might expect, he gave no preliminary advice as to the right to re- 
main silent. In the questioning, the accused admitted his guilt. At 
trial, the accused contended his confession of guilt was obtained in 
violation of article 31. The contention was rejected. On appeal, the 
Court of Military Appeals pointed out that, according to the evi- 
dence, the victim’s interest in the questioning was not “to detect 
and perfect a case against an offender,” but merely to recoup his 


24 Id at 465, 18 C.M.R. at 89. 
25 15 U.S.C.M.A. 333, 35 C.M.R. 305 (1965). 


26 On appeal, the conviction was reversed, but only on the ground that a 
question of fact was presented as to the nature of the conversation, whether 
official or private, which should have been, but was not, submitted to the 
court members for final determination. 

275 U.S.C.M.A. 795, 19 C.M.R. 91 (1955). In United States v. Josey, 3 
U.S.C.M.A. 767, 14 C.M.R. 185 (1954), a law enforcement agent was present 
and expressly approved the victim’s statement that no charge would be 
pressed if the accused returned the stolen property. The court held that the 
agent’s presence and comments imparted a sufficient element of officiality to 
the questioning to bring it within the scope of article 31. 
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own loss. It concluded that the questioning was personal, not 
official, and did not fall within the ambit of the article. 

2. Transactions with Persons Having No Apparent Discipli- 
nary Authority. 

Interrogation by persons who are in fact, but not in appearance, 
connected with law enforcement presents some troublesome situa- 
tions. The most obvious case is that of the undercover police 
officer. As a person subject to the code, the literal language of ar- 
ticle 31 would require him to inform a suspect of his right to re- 
main silent before he engages him in any conversation concerning 
a suspected offense. A searching review of the history and legisla- 
tive background of the article convinced the Court of Military Ap- 
peals that the article was intended to overcome the pressures in- 
herent in superior rank or official position, which made the mere 
asking of a question the equivalent of a command. It concluded, 
therefore, that the article was inapplicable to situations in which 
the questioner did not appear to be connected with law enforce- 
ment and in which he had no apparent “official” status.** An un- 
dercover police agent thus is not subject to article 31 and need not 
preliminarily advise a suspect that he has the right to remain si- 
lent. 

A police informer operates much like an undercover police 
officer. Consequently, he, too, need not first warn a suspect he has 
a right to remain silent.”® Other persons who, like informers, may 
have no official status in military law enforcement, but who, un- 
like informers, purport to act for the military may be required to 
inform. a suspect of his rights under article 31. Civilian police of- 
ficers acting on behalf of the military fall into this group.” 


C. STATEMENTS NOT AMOUNTING TO A 
CONFESSION 


Prior to Miranda, military law had a standard of proof for the 
admission in evidence of a pretrial confession different from that 
for the admission of pretrial incriminating statements not 
amounting to a confession. The Manual, which generally regulates 
the procedure for courts-martial, requires the Government to 
show, before a confession can be admitted in evidence, that the 
statement was voluntary—i.e., that it was not obtained in viola- 


28 United States v. Gibson, 3 U.S.C.M.A. 746, 14 C.M.R. 164 (1954). 
29 United States v. Hinkson, 17 U.S.C.M.A. 126, 837 C.M.R. 390 (1967); ef. 
United States v. Souder, 11 U.S.C.M.A. 59, 28 C.M.R. 283 (1959). 

80 United States v. D’Arco, 16 U.S.M.C.A. 213, 36 C.M.R. 369 (1966); 
United States v. King, 14 U.S.C.M.A. 227, 84 C.M.R. 7 (1963). 
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tion of article 31. No similar condition is imposed upon the receipt 
in evidence of an incriminating statement not amounting to a 
confession.** The Manual further provides that the defense can 
consent to dispensing with the required showing of voluntariness, 
but the failure of defense counsel to object to the admission of the 
confession is not the equivalent of such consent. As the Court of 
Military Appeals pointed out, “it is not enough to say he [the mili- 
tary judge] relied upon the absence of defense objection for the 
Manual itself declares that ‘a waiver of an objection does not op- 
erate as a consent if consent is required.’” ** However, since no 
preliminary proof of compliance with article 31 was required for 
a statement not amounting to a confession, failure to object to its 
admission in evidence constituted a waiver of any violation of ar- 
ticle 31 incident to procurement of the statement.** Miranda wiped 
out these differences, at least as to statements obtained during cus- 
todial interrogation. 


In United States v. Lincoln,** the Court of Military Appeals fo- 
cused on Miranda’s declaration that no “distinction can be drawn 
between statements which are direct confessions and statements 
which amount to ‘admissions’ of part or all of an offense.’ Al- 
though the declaration referred to the necessity for threshold ad- 
vice, not the effect of a failure to object at trial to the admission 
in evidence of a pretrial statement, the court concluded that it in- 
validated the Manual’s provision distinguishing the conditions of 
admissibility of a confession from those relating to statements 
other than confessions. The court held that, from the date of pub- 
lication of Miranda, the Government was required to prove that 
the accused had been properly advised of his rights before any 
statement obtained during custodial interrogation could be admit- 
ted in evidence. It was further held that, as with a confession, the 
failure to object to receipt of an inculpatory pretrial statement did 
not amount to consent to its admission in evidence, and, therefore, 
the accused could, for the first time on appeal, attack the suffi- 
ciency of the evidence as to threshold advice. 


The majority opinion in Lincoln does not suggest any limitation 
on the court’s holding. However, the court may not have wiped out 
entirely the Manual’s distinction between confessions and lesser 


31 MCM, 1951, 9140a, at 248-52. 

32 United States v. Smith, 15 U.S.C.M.A. 416, 417, 35 C.M.R. 388, 389 
(1965). 

33 United States v. Davis, 10 U.S.C.M.A. 624, 28 C.M.R. 190 (1959) ; United 
States v. Josey, 3 US.C.M.A. 767, 14 C.M.R. 185 (1954). 

3417 U.S.C.M.A. 330, 38 C.M.R. 128 (1967). 

35 Miranda v. Arizona, 384 U.S. 436, 477 (1966). 
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incriminating statements. As noted earlier, article 31 covers more 
than the custodial type interrogation. To the extent that it applies 
to a situation outside the scope of Miranda, the matter remains 
exclusively military, and should, therefore, be governed by mili- 
tary law. 


D. CORROBORATION 


Apart from the broader protection of the right to remain silent 
accorded by article 31, military trial practice requires greater cor- 
roboration of a confession than does the practice in the federal 
district courts. It is, of course, axiomatic in American law that a 
confession alone is not sufficient to support a conviction. Until Op- 
per v. United States,** the federal courts were divided as to the 
amount and the extent of evidence required to corroborate a con- 
fession. Some courts of appeal held that the corroborative evi- 
dence need only establish the truthfulness of the confession or ma- 
terial facts embraced in it; others held the corroborative evidence 
must not only fortify the truthfulness of the statement but also 
touch upon the corpus delicti; and still others followed the stricter 
rule, as enunciated by the Court of Appeals for the District of Col- 
umbia in Forte v. United States,*" that the corroborative evidence 
must establish the probable commission of every element of the of- 
fense charged, other than the identity of the wrongdoer. As dis- 
cussed in the Manual, the corroboration rule was stated in terms 
of the Forte formulation, and this became the military rule.* 


In the Opper case, the Supreme Court disavowed Forte’s em- 
phasis upon the corpus delicti and held that the independent evi- 
dence need only “tend to establish the truthfulness of the state- 
ment.” The effect of Opper was considered by the Court of 
Military Appeals in United States v. Villasenor.*® A majority of 
the court construed the Manual as a fixed rule of practice, promul- 
gated by the President pursuant to his rule-making power under 
article 36 of the Code, and, as such, required that it be followed.” 


36 348 U.S. 84 (1954). 

87 94 F.2d 236 (D.C. Cir. 1937). 

88 MCM, 1951, 140a, at 251. See United States v. Isenberg, 2 U.S.C.M.A. 
349, 8 C.M.R. 149 (1953). 

89 6 U.S.C.M.A. 3, 19 C.M.R. 129 (1955). Opper was further considered and 
reaffirmed in United States v. Smith, 18 U.S.C.M.A. 105, 32 C.M.R, 105 
(1962). 

40It has been suggested that the authority to promulgate rules of proce- 
dure be conferred upon the United States Court of Military Appeals to con- 
form military practice to federal civilian practice, where the rules are estab- 
lished by the Supreme Court. Feld, Courts-Martial Practice: Some Phases of 
Pretrial Procedure, 23 BROOKLYN L. Rev. 25, 26 (1956). 
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As a result, military practice still requires that evidence aliunde 
the confession “establish the probable existence of each element of 
the offense charged.” * 


III. THRESHOLD ADVICE AS APPLIED TO 
CONDUCT 


Pointing a finger or nodding the head may be as incriminating 
as an oral or written statement. For example, if a suspect is asked 
to point out the car, among those in a crowded parking lot, which 
he had stolen, and he complies, his act is as incriminating as an 
oral admission of guilt. Such conduct is usually described as a 
“testimonial act,” and is within the protection of the privilege 
against self-incrimination.*? It is also within the protection of ar- 
ticle 31. In United States v. Nowling,* an air policeman from Shep- 
ard Air Force Base was on patrol in the town of Wichita Falls, 
Texas. He encountered the accused in a night club. Earlier, he had 
seen the accused in the Air Police Operations Office at the base 
and had been informed that he had been apprehended at the main 
gate for violating regulations regarding the wearing of the uni- 
form. The usual practice in such cases, which was known to the 
air policeman, was that the offender’s pass was taken from him 
and he could not leave the base. As a result, the policeman “sus- 
pected” that the accused had left the base without proper author- 
ity. He approached the accused and, without advising him of his 
right to remain silent, asked him for his pass. The accused pro- 
duced one bearing a name other than his own. He was immediate- 
ly taken into custody and charged with wrongful possession of an 
unauthorized pass with intent to deceive, in violation of article 
134 of the Code. He was convicted of the charge, but the convic- 
tion was reversed by the Court of Military Appeals. The court 
noted that a “statement” within the meaning of article 31 may 
consist of a physical act as well as an oral declaration. It held that 
the article applied to the air policeman’s inquiry, and that the pass 
produced by the accused was inadmissible in evidence because the 
accused had not been first advised of his right to say or do noth- 
ing. 

Not every act by a suspect in response to a question by a police 
officer is, however, tantamount to a testimonial assertion. Thus, 


41 United States v. Snearley, 15 U.S.C.M.A. 462, 463, 35 C.M.R. 434, 435 
(1965). 


42 See United States v. Taylor, 5 U.S.C.M.A. 178, 17 C.M.R. 178 (1954); 8 
J. WIGMORE, EVIDENCE §§ 2236-64, at 378-86 (3d ed. 1940). 


439 U.S.C.M.A. 100, 25 C.M.R. 362 (1958). 


88 


















aski 
for 

aski 
gra) 
gers 
ider 
sam 
thor 
fact 
law, 
tor 
was 
cons 
“sta 
does 





COURTS-MARTIAL 


asking a suspect to roll up the sleeve of his shirt to uncover his arm 
for examination for a scar is not testimonial in nature. Similarly 
asking a suspect to turn his head to face a camera to be photo- 
graphed is not testimonial, nor is the mere act of placing his fin- 
gers on an ink pad and paper for fingerprinting a declaration of 
identity or genuineness. Positioning the arm for extraction of a 
sample of blood for analysis is not a testimonial utterance, al- 
though the analysis may disclose the existence of an incriminating 
fact. In all such instances, military law, consistent with civilian 
law, does not require that the accused be first advised of his right 
to refuse the act as a condition to receipt of evidence that the act 
was performed and certain information was obtained as a 
consequence.** However, military law regards certain acts as 
“statements” within the meaning of article 31, which civilian law 
does not protect by threshold warning. 


A. HANDWRITING EXEMPLARS 


In United States v. Wade* and Gilbert v. California,** the Su- 
preme Court held that no constitutional question of self-incrimina- 
tion was involved in directing a syspect to provide samples of 
handwriting. The Court reasoned that a handwriting exemplar is 
a mere “identifying physical characteristic,” which, by reference 
to Schmerber v. California,*’ it impliedly equated to extraction of 
a blood sample.** Reasoning like that of the Supreme Court in 
Wade led the draftsmen of the Manual to remark that article 31 is 
“not violated by requiring a person [including an accused] .. . to 
make a sample of his handwriting.” *° In an early case, United 
States v. Rosato,®® the Court of Military Appeals reasoned that 


44 See, e.g., United States v. Williamson, 4 U.S.C.M.A. 320, 15 C.M.R. 320 
(1954); cf. United States v. Musguire, 9 U.S.C.M.A. 67, 25 C.M.R. 329 
(1958). 

+5 388 U.S. 218 (1967). 

6 388 U.S. 263 (1967). 

17 384 U.S. 757 (1966). 

‘8 The analogy is questionable. The blood of a suspect exists. Extracting a 
sample of blood from a vein is like extracting a gun from a pocket. In other 
words, the situation is more akin to a search than to a statement. Since rea- 
sonable force may be used to make a lawful search, reasonable force may be 
used in the extraction of blood from a vein. A handwriting exemplar, unlike 
blood or a finger from which a print is desired, is not in existence at the time 
the accused is asked to furnish it. If force is used to produce an exemplar, 
can it truthfully be said that it is a sample of the suspect’s writing? Is it not 
more reasonable to assume that when force is used to make the accused’s fin- 
gers trace a pattern of letters and words, the result is not the physical char- 


acteristics of the accused, but rather that of the person who forced the move- 
ments. 


49 MCM, 1951, 150d, at 284. 
503 U.S.C.M.A. 143, 11 C.M.R. 143 (1958). 
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since enforcement officials could not compel an accused to produce 
self-incriminating evidence then in existence, they could “not iaw- 
fully compel an individual to compose and deliver” a handwriting 
sample. The court concluded that a handwriting sample, obtained 
from an accused without threshold advice as to his right to say 
and do nothing under article 31, was inadmissible in evidence 
against him. 

After the Supreme Court’s determination that directing a sus- 
pect to provide a handwriting exemplar was not a violation of the 
constitutional right against self-incrimination, the Court of Mili- 
tary Appeals reexamined its Rosato decision." Again, the court 
noted that article 31 was broader in scope than the fifth amend- 
ment, and it reaffirmed the Rosato holding that composing a hand- 
writing exemplar was an exercise of the intellect and thus consti- 
tuted a “statement” within the meaning of article 31. 


B. VOICE IDENTIFICATIONS 


A similar difference exits between military and civilian law in 
regard to voice utterance for voice identification. Voice utterance 
frequently takes place at a lineup, at which the suspect and others 
are directed to utter particular words or phrases for the purpose 
of determining whether the suspect’s voice is like that of the per- 
son who committed the offense under investigation. By what may 
fairly be described as curious reasoning, the Supreme Court has de- 
termined that the lineup is so critical a confrontation between the 
accused and the government as to require that he be informed, be- 
fore taking part in the lineup, that he has the right to counsel to 
monitor the proceedings, but that he has no concomitant right to re- 
fuse to utter words for voice identification.* 


51 United States v. White, 17 U.S.C.M.A. 211, 88 C.M.R. 9 (1967). 

52 United States v. Wade, 388 U.S. 218 (1967). One can ask: “How can the 
order to speak be enforced, if the accused refuses to speak, or if he utters the 
words in a tone of pitch so different from that used by the offender as to 
make identification difficult?” An accused’s voice cannot be extracted from 
him. No instrument can draw particular words or phrases from his vocal 
chords, as a needle can draw blood from his veins, or a breathalizer collect 
exhalations from his mouth. In recent years, various types of machines have 
been used for voice identification. Some of these utilize a stylus to record a 
line pattern of the voice sounds which purport to be unique for every individ- 
ual, regardless of his linguistic background, and to disregard differences, in 
pitch, resonance, or other variable qualities the human ear apparently de- 
pends upon for voice identification. Voice prints from one such machine, de- 
scribed by a witness as yielding 96% success in controlled experiments, have 
been allowed in evidence for comparison of a voice sample voluntarily given 
by the accused with a voice print from the recording of an obscene and 
threatening telephone call by an unknown person. United States v. Wright, 
17 U.S.C.M.A. 183, 37 C.M.R. 447 (1967). Even if voice identification could be 
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Logical or not, the Supreme Court decisions establish that 
there is no constitutional right to refuse to speak for voice identi- 
fication even when the accused is in police custody. In military 
law, an oral declaration for voice identification is a “statement” 
within the meaning of article 31. Rejecting a Manual comment 
that requiring a suspect to utter words for voice identificaion was 
not a violation of article 31, the Court of Military Appeals held 
that a voice utterance constituted a “statement’”’ within the mean- 
ing of the article and, therefore, testimony as to identification of 
the suspect’s voice was not admissible in evidence unless he was 
first warned of his right to remain silent.‘? The Court adhered to 
this position after the Wade and Gilbert cases were urged upon it as 
justification for overruling its earlier construction of the article.™ 


IV. SEARCH AND SEIZURE 


As a constitutional right, the right to be free from an unreason- 
able search and seizure is part of military law.** There are, how- 
ever, important differences between the civilian and military 
mechanisms for safeguarding this right. 


A. ESTABLISHING PROBABLE CAUSE 


Probable cause is basic to a reasonable search. Putting aside 
certain established exceptions, such as a search incident to a law- 
ful arrest, the requisite proof of probable cause is set out in a 
written application for a warrant, and determination of the suffi- 
ciency of the proof is made by an “independent judicial officer.” ** 
Rule 41 of the Federal Rules of Criminal Procedure authorizes is- 
suance of a warrant by federal and state judges and by the United 
States Commissioner within the district where the property sought 
is located. Obviously the rule is inoperative in a foreign country. 
By implication, at least, it is also inoperative in areas under the 
control of an armed force.*’ As a result, other means have evolved 
to satisfy the constitutional intendment that an impartial official 





made exclusively by such machines, having the accused speak is still not com- 
parable to the noncommunicative act of taking his fingerprints for compari- 
son. The fingers are open and visible, and need only be pressed on an ink pad 
and on paper to be recorded. Voice utterance must be made; words must be 
conceived and constructed. 


53 United States v. Greer, 3 U.S.C.M.A. 576, 18 C.M.R. 1382 (1953). 

54 United States v. Mewborn, 17 U.S.C.M.A. 431, 38 C.M.R. 229 (1968). 

55 Unted States v. Hartsook, 15 U.S.C.M.A. 291, 35 C.M.R. 263 (1965). 

56 Jones v. United States, 362 U.S. 257 (1960). See also Chimel v. Califor- 
nia, 395 U.S. 752 (1969), which drastically limits the scope of warrantless 
searches incident to lawful arrest. 

5? See United States v. Doyle, 1 U.S.C.M.A. 545, 4 C.M.R. 187 (1952). 
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be interposed between the police and the individual to insure that 
probable cause to search is present. The Manual provides that a of prot 
search of property on a military installation may be “authorized testimo 
by a commanding officer (including an officer in charge) having have ré 
jurisdiction over the place where the property is situated.” °° providi 

Unlike rule 41, the Manual is silent as to whether the applica- — 
tion for authority to search must be in writing. In view of the 
omission, it was concluded that an oral application was valid. ov 
Also unlike rule 41, the Manual does not require that the applica- 








tion be upon oath or affirmation. A third dissimilarity is the ane 
unique authority reposed in the commanding officer to delegate his sien. * 
power to order a search to other persons in his command.” As a om. i 
result of these differences, a defense challenge to the sufficiency of imeolve 
the showing of probable cause is complicated. While the accused in plates 
the civilian community can look to the affidavits submitted to the asain 
officer issuing the warrant to determine whether sufficient evidence alongsi 
of probable cause was presented to justify issuance of the war- On f 
rant, no such convenient reference is available in the military. In- | ieee 
stead, defense counsel must consult the officer authorizing the | ed | 
search and the agent applying for the authority to search. In most | i 
cases, such inquiry may not present any special difficulty, but — 
there are potential problems. The period of time between the Page 
search and the accused’s procurement of counsel may be substan- ~ ca 
tial. In that interval witnesses may forget the precise events, or dragge 
recall them differently. Also, witnesses may become unavailable buildin 
because of transfer, death or separation from the service. | om 4 
Recognizing the need for greater certainty than that provided buildin 
by oral application for authority to search, the Court of Military | pishes 
Appeals has encouraged the services to require written applica- tim. Is 


tions for a warrant. It has pointed out that written applications | buildin 


would not only simplify “the task of decision” as to the existence | 


88 MCM, 1951, 1152, at 288. See United States v. Carter, 16 U.S.C.M.A. 





Und 
277, 36 C.M.R. 433 (1966). move t¢ 
59 United States v. Hartsook, 15 U.S.C.M.A. 291, 35 C.M.R. 263 (1965). 


0 MCM, 1951, 152, at 289. See United States v. Gebhart, 10 U.S.C.M.A. | return 
606, 28 C.M.R. 172 (1959). Although the Supreme Court has often referred to | vide fc 
issuance of a warrant by an “independent judicial officer,” the Court of Mili- courts 
tary Appeals held that the Constitution does not literally require that a war- 





rant be issued by a judicial officer. It concluded that authority to issue a war- turned 
rant was not judicial in the sense that it could not be delegated to another, | of sup} 
and it sustained the validity of the Manual’s provision for delegability. — : 
United States v. Drew, 15 U.S.C.M.A. 449, 35 C.M.R. 421 (1965). To safe- * Uni 
guard against abuse of the power, it has scrutinized the qualifications of the (1966). 
designee te determine if he can act with a “judicial” attitude. United States v. 12 1 


id. | 


64 See 


Ness, 13 U.S.C.M.A. 18, 32 C.M.R. 18 (1962). 
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of probable cause, but would obviate the “necessity for extensive 
testimony, months after the event.” *' Some individual commands 
have responded to the court’s suggestions by adopting a local rule 
providing for written applications in ordinary circumstances, but 
no general regulation has been promulgated for all the services. 


B. SCOPE OF THE SEARCH 


A civilian search warrant is customarily limited to particular 
places and specified persons. A similar limitation is generally ob- 
served in the military, but a broader type of search is also recog- 
nized. The latter is known as the “shakedown” search. Its unique- 
ness lies in the number of persons and places that may be 
involved. As described in United States v. Harman, it contem- 
plates that ‘every person assigned to the room or barracks to be 
searched is directed to place his effects on his bunk and to stand 
alongside, or to open his locker and stand by it.” 

On first exposure to the shakedown search, the civilian practi- 
tioner might regard it with suspicion. It may, however, be com- 
pared to the search of several apartments in a multiple dwelling 
when there is probable cause to believe evidence of a crime is 
present in the building, but the exact apartment is unknown. Sup- 
pose, for example, a number of reputable persons report to the po- 
lice that they saw a man shoot another, and that the murderer had 
dragged the lifeless body of his victim into a multiple apartment 
building. Suppose further that when the police arrived on the 
scene the witnesses reported they had not seen anyone leave the 
building. Inspection of the public corridors of the building fur- 
nishes no clue as to the hiding place of the murderer and his vic- 
tim. Is there not probable cause to search every apartment in the 
building? This is the essence of the “shakedown” search." 


| C. EXCLUSION 


Under rule 41 a person aggrieved by a search may immediately 
move to suppress the results, and, in an appropriate case, obtain 
return of the seized property. Military law does not directly pro- 
| vide for such relief. In fact, the Manual indicates that military 
Frag have no authority to order illegally-seized property re- 
; turned to the accused or to impound such property for the purpose 
| of suppressing its possible use as evidence at trial. It provides that 











“ United States v. Martinez, 16 U.S.C.M.A. 40, 42, 36 C.M.R. 196, 198 
(1966). 


6212 U.S.C.M.A. 180, 187, 30 C.M.R. 180, 187 (1961). 
88 Td. at 187, 30 C.M.R. at 187. 
64 See United States v. Schafer, 13 U.S.C.M.A. 83, 32 C.M.E. 83 (1962). 
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“an objection to the use of evidence on the ground that it was jj. | the firs 
legally obtained ... is properly made at the time the prosecution at. | sel to « 
tempts to introduce the evidence.” * a resul 
A general court-martial is an entity composed of court mem.| genera 
bers, who largely act as a jury, and a military judge, who acts as! rules f 
a trial judge. Neither can sit independently. Thus, the military{ consid 
judge by himself has no authority to conduct a pretrial hearing on} objecti 
motions for appropriate relief.** However, as an entity, the court-| termin 
martial may convene to hear only a limited issue, even though the} Mira 
matter is one that can be decided only by the military judge.” It] that h: 
would, therefore, appear to be proper for the court-martial, to! first qu 
which the charges have been referred, to convene in advance of| tween ' 
the time set for trial of the merits for the purpose of considering} first ad 
a motion to suppress. of case 
The Manual’s remarks are misleading from another point off right a 
view. Before the court-martial convenes for trial, all pretrial pro| to priv 
ceedings in the case can be considered by the convening authority,) any in 
that is, the officer who referred the charges to the court-martial] must b 
for trial. The Manual expressly provides that any objection capa| or at t 
ble of determination without trial of the issue “may be raised be| tion is 
fore trial by reference to the convening authority.” ** The swee| when c 
of the Manual’s language has led one commentator to conclu&| Again, 
that all pretrial motions for preliminary relief may properly be} "anda « 
brought before the convening authority.” randa-t 
A third means of establishing the invalidity of a search in aé-| sought 
vance of the trial is in the formal investigation required by artick, All t 
32 for a general court-martial. At this investigation, the accused] Appeal 
is entitled to appointed counsel and to call and examine availabk| the cou 
witnesses. While the investigating officer is empowered only to decision 
make advisory recommendations to the officer who ordered the in-, agreed 
vestigation, if his recommendation as to the illegality of a search| first ad 
is approved it may lead to dismissal of the charge because of the; right te 
insufficiency of the other evidence to support a conviction. of coun 
Except for occasional use of the article 32 investigation to venti- princip 
late the issue, search and seizure questions are generally raised for| 8'ven v 
6 MCM, 1951, 91152, at 288. | quired 
6 United States v. Robinson, 13 U.S.C.M.A. 674, 33 C.M.R. 206 (1963). “search 
UCMJ arts. 16(1)(B) and 39a, as amended by the Military Justice Act of 


1968, however, authorizes the military judge to conduct such pretrial hear 7 en 
ings and even to preside over actual trials without a court under certain cit} 1 yc) 














cumstances. $11, 36 C 
87 United States v. Dubay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967). ng 
68 MCM, 1951, 11676, at 96. ‘US. 593 
6° Cf. United States v. Mullican, 7 U.S.C.M.A. 209, 21 C.M.R. 334 (1956); | eed 
see generally Feld, supra note 40. PITT 
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the first time at trial. The standard procedure is for defense coun- 
sel to object when government counsel offers evidence obtained as 
a result of the search, and to request an out-of-court hearing. In a 
general court-martial, the hearing is before the military judge, who 
rules finally on the issue. In a special court-martial, the issue is 
considered in open court because the president rules subject to 
objection by any court member and, on objection, the matter is de- 
termined by a majority vote of all the members.”° 

Miranda has raised certain questions as to search and seizure 
that have not yet been fully explored in the civilian courts. The 
first question is whether a search is so critical a confrontation be- 
tween the individual and the government as to require that he be 
first advised he has a right to the presence of counsel. In a number 
of cases subsequent to Miranda, the Supreme Court redefined the 
right against unreasonable search in the broader terms of a right 
to privacy.”’ In none of these cases, however, did the Court give 
any indication that threshold advice as to the right to counsel 
must be given, either at the time of the application for a warrant 
or at the time of the execution of the warrant. The second ques- 
tion is whether preliminary advice of the Miranda type is required 
when consent of the individual concerned is sought for a search. 
Again, the search cases decided by the Supreme Court after Mi- 
randa do not discuss the question. A third question is whether Mi- 





randa-type advice must be given when consent to a search is 


in ac: | sought from a person in a custodial interrogation. 


article 
ecused 
ailable 


All three questions were considered by the Court of Military 
Appeals in United States v. Rushing.” Each of the three judges of 
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(1956); 


the court wrote separately on the subject. There was no definitive 
| decision as to any of the questions, but, by implication at least two 
agreed that in a noncustodial situation a police officer need not 

first advise the individual whose consent is sought that he has a 
_ right to refuse his consent and that he has a right to the presence 
of counsel, his own or appointed, before he gives his consent. The 
principal opinion held that such separate advice also need not be 
given when the individual is in custody and is not separately re- 
) quired by article 31 in a noncustodial situation. It observed that a 
| “search is no more than a means of gathering evidence”; it offers 
no significantly ‘variable factors” that can be monitored by coun- 

7 MCM, 1951, 957, at 79-80. See United States v. Baca, 16 U.S.C.M.A. 
311, 36 C.M.R. 467 (1966). 


See v. Seattle, 387 U.S. 541 (1967); Camara v. Municipal Court, 387 
U.S. 523 (1967). 


| 17 U.S.C.M.A. 298, 38 C.M.R. 96 (1967). 
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sel; and that the consent of the individual to the search “‘is not it- 
self incriminatory.” 


V. CONCLUSION 


In the military, as in the civilian community, there are those 
who look backward, wistfully and longingly, to the “‘old ways” of 
handling the law breaker, and think how simple and effective life 
would be if we returned to them. Only last year, the commanding 
officer of a Naval station issued a Plan of the Day in which he re- 
ferred, nostalgically and apparently approvingly, to a story in 
which a thief aboard an old coal-burning ship was thrown by his 
shipmates into the boiler of the ship as punishment for his 
offense.** Human nature being what it is, there will probably al- 
ways be those who regret the present, fear the future, and sanctify 
the past. Fortunately for society, for most of us the past is only a 
prologue to the present, and the present is the creative forerunner 
to a rewarding future. 

Courts-martial procedures under the Code have irreversibly 
moved from the drumhead. To a large degree they correspond to 
those in the regular federal courts, and, as we have seen, in some 
areas they accord the military accused broader protections than 
the civilian accused. The military system is not faultless and un- 
improvable. Indeed, there are defects, but these are defects of 
inefficiency and inconvenience, not vices that tend to destroy or di- 
minish the fundamentals of a fair trial. Sentence procedures, for 
example, are not entirely compatible with current developments in 
the civilian community. The American Bar Association’s Advisory 
Committee on Sentencing and Review has remarked that “jury 
sentencing in noncapital cases is an anachronism and .. . should 
be abolished.” ** In courts-martial, the court members impose sen- 
tence in all cases, capital and noncapital. While that action is only 
part of the total military sentence procedure, which includes factors 
not generally present in civilian jurisdictions, such as appellate 
review of the severity of the sentence,” there is certainly room 
for a new approach. 

Under the Code, the courts-martial system can truly be regard- 
ed as an integral part of the federal judiciary. The American peo- 
ple generally, and specifically the legal profession which played so 
large a role in its development, can be proud of the phenomenal 


73 United States v. Cole, 17 U.S.C.M.A. 296, 38 C.M.R. 94 (1967). 

742 Crim. LAW RpTR. 3091 (1968). 

7>UCMJ art. 66, 10 U.S.C. § 866 (1956); United States v. Jefferson, 7 
U.S.C.M.A. 193, 21 C.M.R. 319 (1956). 
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turnabout that was effected. The millions of men and women in 
the armed forces are assured of fair procedures in, and fair ad- 
ministration of, the “Rules for . . . [their] Government and 
Regulation.” *¢ 


76 U.S. Const. art. 1, § 8. 
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FEDERAL TORT CLAIMS 


| FEDERAL TORT CLAIMS LIABILITY—WHO 
ARE UNITED STATES EMPLOYEES?* 


By Major James L. Livingston ** 


The basis of respondeat superior liability of the United 
States for the torts of its employees is the subject of 
this article. Several theories regarding the status of gov- 
ernment employees are discussed, with particular em- 
phasis on the problems created by the interaction of 
non-governmental employers. In conclusion, the writer 
asserts that the increasing liberalization of court deci- 
sions involving the Federal Tort Claims Act has prop- 
erly fulfilled legislative intent. 


I, INTRODUCTION 


The Federal Tort Claims Act ' is a qualified congressional waiv- 
| er of the sovereign immunity of the United States from tort liabil- 
ity for negligent and wrongful acts of government employees. 
Subject to certain provisions listed at 28 U.S.C. § 2680, the feder- 
al district courts were granted exclusive jurisdiction of civil ac- 
tions on claims againt the United States: 


[F]or money damages, accruing on and after January 1, 1945, for 
injury or loss of property, or personal injury or death caused by the 
negligent or wrongful act or omissicn of any employee of the Gov- 
ernment while acting within the scope of his office or employment, 
under circumstances where the United States, if a private person, 
would be liable to the claimant in accordance with the law of the 
place where the act or omission occurred.® 


| Since the passage of the FTCA, numerous federal cases have 
| arisen in which the courts have decided the issue of status as an 
employee of the United States Government within the meaning of 


a 


*This article was adapted from a thesis presented to The Judge Advocate 
General’s School, U.S. Army, Charlottesville, Virginia, while the author was 
a member of the Seventeenth Advanced Course. The opinions and conclusions 
presented herein are those of the author and do not necessarily represent the 
views of The Judge Advocate General’s School or any other governmental 
agency. 

| **JAGC, U.S. Army, Office of the Staff Judge Advocate, U.S. Army Pri- 
| mary Helicopter Center, Fort Wolters, Texas; B.S., 1961, United States Mili- 
| tary Academy; J.D., 1966, University of Florida College of Law. Member of 
the Bar of the State of Florida and the American Bar Association. 

1 Title IV, Legislative Reorganization Act of 1946, Ch. 753, 60 Stat. 842, as 
amended, 28 U.S.C. §§ 1291, 1346(b), (c), 1402, 1504, 2110, 2401, 2402, 2411, 
2412, 2671-80 (1964), as amended, 28 U.S.C. §§ 2401, 2671, 2672, 2675, 
| 2677-79 (Supp. IV, 1969) [hereafter cited as FTCA]. 
| ®*Thirteen activities are specifically excepted from the sovereign immunity 

waiver of the FTCA. 

$28 U.S.C. § 1846(b) (1964), as amended by 80 Stat. 307 (1966). 
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the FTCA. In every case resulting in liability under the FTCA 
some person must have acted wrongfully or riegligently as an em- 
ployee of the government. 


The purpose of this article is to identify the status of persons 
who are “United States employees” for purposes of casting liabili- 
ty upon the United States under the “‘respondeat superior” princi- 
ples of the FTCA. The scope of this article excludes questions re- 
lating to whether government employees were acting within the 
scope of their employment at the time of an alleged negligent act 
covered by the FTCA. Also, there will be no direct concern with 
cases in which the issue involves a plaintiff’s possible status as an 
employee of the government, thereby possibly preventing his tak- 
ing advantage of the remedies available under the FTCA. Since the 
status of an agency or organization frequently bears on the feder- 
al employment question, the characteristics of federal agencies 
will be discussed throughout this article. 

The FTCA provides the basic statutory standards for the judi- 
cial determination of the issue of government employment. The 
context of the phrase, “employee of the government,” expressly 
includes: 

[O]fficers or employees of any federal agency, members of the mili- 
tary or naval forces of the United States, and persons acting on be- 
half of a federal agency in an official capacity, temporarily or per- 
manently in the service of the United States whether with or 
without compensation.* 
The term “federal agency” is defined in the same title and section 
of the FTCA to include “the executive departments, the military 
departments, independent establishments of the United States, 
and corporations primarily acting as instrumentalities or agencies 
of the United States,” ° but not to include any contractor with the 
United States.’ Judicial interpretation of these statutory defini- 
tions has resulted in much clarification of the meaning of employee 
of the government. The courts faced with the problem of identi- 
fying government employees have had to consider numerous 
factors in addition to the above-mentioned statutory definitions, 
which in practice amount to broad generalities requiring refine- 
ment by application of FTCA decisional law. Since the FTCA def- 
initions of government employee and federal agency are not re- 
statements of common-law concepts, nor sufficiently definitive 
statutory substitutes for the traditional meaning of employee or 


428 U.S.C. § 2671, as amended by 80 Stat. 307 (1966). 
5 Id. 
© Id. 
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agency, the courts have been confronted with the task of deter- 
mining whether the FTCA definitions preempt or implement the 
common-law definitions.‘ Furthermore, it has been necessary to 
resolve the related issue of choice of federal or state law where 
there is a conflict. In most cases, however, there is little significant 
distinction between state and federal law on these issues.* 

Where an alleged employee fails to qualify as a government em- 
ployee under any of the three distinct categories set forth in the 
definitions section (i.e., officers and employees of any federal agen- 
cy, members of the military and naval forces, and persons acting 
on behalf of a federal agency in an official capacity, with or with- 
out compensation, temporarily or permanently), the courts have 
had to go beyond the wording of the Act to determine if such a 
person was intended to be within the comprehension of the Act. 
During the course of this article considerable emphasis will be 
placed on case analysis showing judicial application of non-statu- 
tory, as well as statutory, criteria to the resolution of the issue of 
government employee status. 


Il. FACTORS BEARING ON THE DETERMINATION 
OF STATUS AS AN FTCA GOVERNMENT EMPLOYEE 
A. PREFATORY STATEMENT OF CONSIDERATIONS 

TO BE COVERED 

In the process of construing the FTCA provisions relating to 
government employee status, the federal courts have with varying 
frequency analyzed a number of recurring issues that influence 
the judicial process in arriving at a conclusion of FTCA employee 
status. These considerations may be summarized as: Whether 
state or federal law is controlling in determining FTCA employee 
status; whether an activity may be characterized as a federal 
agency (of which its employees qualify as FTCA employees) or 
whether it possesses the distinguishing characteristics of an inde- 
pendent contractor (of which its employees do not qualify as 
FTCA employees); whether the “loaned servant’ doctrine may be 
applied to avoid or to establish FTCA employee status; whether 
the alleged tortfeasor relates to the federal government in a dual 
capacity, as an independent contractor for some purposes, and as 
an employee for other purposes; whether sufficient nexus exists to 


7 Thomas v. United States, 204 F. Supp. 896 (D. Vt. 1962), is an example 
of a court ruling that due to insufficient statutory definition of employee the 
general principles of agency should be applied. 

8L. JAYSON, HANDLING FEDERAL ToRT CLAIMS: ADMINISTRATIVE AND 
JUDICIAL REMEDIES, § 201 (1964) [hereafter cited as Jayson]. 
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establish FTCA employee status based on compensation or super- 
vision coming from a federal source; whether an inabilivy to iden- 
tify a particular individual as an FTCA employee should preclude 
recovery under the FTCA. Frequently, these factors combine or 
interact to result in a determination of employee status. Each of 
these topics will be discussed below. 


B. WHETHER STATE OR FEDERAL LAW IS 
CONTROLLING IN DETERMINING THE FTCA 
EMPLOYEE QUESTION 


An unresolved conflict of opinion exists among the federal 
courts as to whether state or federal law is to be applied in the ju- 
dicial determination of status as an employee within the meaning 
of the FTCA. 

Several arguments have been advanced in decisions holding that 
state law is controlling on the issue of employee status. One plau- 
sible argument analogizes the issue of employment status with the 
issue of whether the tortfeasor was within the scope of employ- 
ment at the time of a negligent or wrongful occurrence. Since 
there is no question regarding state law applicability to the issue 
of scope of employment, it is urged that state law should likewise 
control the determination of employee status.® Another argument 
advanced in favor of state law controlling this issue refers to the 
wording of the FCTA which provides that FTCA liability shall be 
determined by “the law of the place where the act or omission 
occurred.” '° It is thought that this statutory direction to apply 
state law. to determine liability incorporated the determination of 
employee status. It appears that the underlying logic is that there 
can be no liability under the FTCA without a determination of 
employee status and since the Act directs state law to be applied 

9 Hopson v. United States, 136 F. Supp. 804 (W. D. Ark. 1956); Williams 
v. United States, 350 U.S. 857 (1955), established the rule that state law is to 
be applied to determine the scope of employment issue. This is apparently the 
only clear Supreme Court holding on the choice of law problem pertaining to 
the three statutory definitions in the FTCA (scope of employment, govern- 
ment employee, and federal agency). In Maryland ez rel. Levin v. United 
States, 381 U.S. 41 (1965), the issue could have been clarified by expressing 
federal law applicability to a federal employment question; however, the 
court preferred to discuss the issue in terms of the administrative practices 
of the Defense Department and the congressional purpose in authorizing, and 
congressional recognition of, the status of National Guard caretakers. In 
Feres v. United States, 340 U.S. 185 (1950), United States v. Standard Oil 
Co., 332 U.S. 301 (1947), and United States v. Gilmati, 347 U.S. 507 (1954), 
it was stated as dicta, apparently, that federal law should determine the 
federal employment question, but many lower federal courts have not con- 


sidered this pronouncement as binding. 
10 28 U.S.C. § 13846(b) (1964). 
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FEDERAL TORT CLAIMS 


in the determination of liability, state law should also be applied 
in the preliminary determination of employee status.'t FTCA deci- 
sional law in the Fourth, Sixth and Eighth Circuits supports the 
position that state law controls this issue.’ 


A number of courts have held to the contrary on the issue of 
whether state or federal law must be applied to determine employee 
status. The major argument advanced in favor of federal law 
controlling this issue is that the meaning of the phrase, “employee 
of the government,” contained in the FTCA is a matter of statu- 
tory construction, and since the FTCA is a federal statute, federal 
law should be controlling unless state law is expressly designated 
as controlling the issue. FTCA interpretations in the Second, 
Fifth, Ninth, and Tenth Circuits support this view.’* Although the 
Supreme Court has discussed this issue and stated in Feres v. 
United States ** that the question of government employment is 
clearly federal in character and that it is governed exclusively by 
federal law, the federal courts of the Fourth, Sixth, and Eighth 
Circuits apparently considered this position as mere dicta and not 
binding law in light of the subsequent holding in Williams v. United 
States, that state law governs the scope of employment issue. 
It would appear that the view holding federal law applicable to 
the determination of government employment is the more logical 
and legally defensible. The government creating the act should not 
be controlled by unrelated laws in deciding who is or is not its em- 
ployee. The likening of the issue of employment status with the 
scope issue is not a logical categorization since the issue of employ- 
ment has significance apart from the imposition of liability under 
the FTCA. For instance, employee status may be determinative of 
certain rights to wages, medical or retirement benefits, or it may 
create a legal status subjecting the employee to criminal process 
such as military courts-martial. As mentioned above, the United 


11 Fries v. United States, 170 F.2d 726 (6th Cir. 1948), cert. denied, 336 
U.S. 954 (1948) ; Smick v. United States, 181 F. Supp. 149 (D. Nev. 1960). 

12 Buchanan v. United States, 305 F.2d 738 (8th Cir. 1962); Maloof v. 
United States, 242 F. Supp. 175 (D. Md. 1965); Hopson v. United States, 
136 F. Supp. 804 (W.D. Ark. 1956). 

18 Maryland v. United States, 381 U.S. 41 (1965); Brucker v. United 
States, 338 F.2d 427 (9th Cir. 1964), cert. denied, 381 U.S. 937; Blackwell v. 
United States, 321 F.2d 96 (5th Cir. 1963); United States v. Hainline, 315 
F.2d 153 (10th Cir. 1963); Pattno v. United States, 311 F.2d 604 (10th Cir. 
1962) ; Courtney v. United States, 230 F.2d 112 (2d Cir. 1956). See generally, 
Annot., Who Is An “Employee of the Government” for Whose Conduct the 
United States May Be Held Liable Under the Federal Tort Claims Act—Fed- 
eral Cases, 14 L. Ed. 2d. 892, 897. 

14 340 U.S. 1385 (1950). 

15 350 U.S. 857 (1955). 
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States Supreme Court has not ruled precisely on the issue of state 
or federal law controlling the determination of employee status. It 
has held, however, that federal practice should be considered in 
determining the issue of employee status. The court stated in 
Maryland ex rel. Levin v. United States * that it viewed congres- 
sional purpose, administrative practice of the Defense Department, 
consistent congressional recognition, and state supervisory prac- 
tices relative to civilian personnel of the National Guard in combi- 
nation to arrive at a conclusion of state rather than federal 
employee status. The effect seems to be that federal law was deter- 
minative of the issue, but state law (to the extent that state super- 
visory practices may be considered state law) is not totally ignored. 

Regarding the issue of whether an organization may be charac- 
terized as a federal agency for FTCA purposes, it may also be said 
that there are few precise holdings indicating which law should be 
applied. Since most federal agencies are established pursuant to 
federal legislative or executive action, and since there is usually 
federal regulation of the organization’s functions, practices, and 
purposes in the form of federal statutes or directives, it seems 
most appropriate that federal law should control the judicial de- 
termination of the status of federal agency. In the few cases dis- 
cussing this precise issue federal law was held to control."’ 

If, however, the issue arises regarding possible characterization 
of a wrongdoer as an independent contractor or his employee, ra- 
ther than a government employee (the significance of this distinc- 
tion is to be discussed below) the courts generally refer to local law 
describing the status as an independent contractor.'* One authority 
indicates that perhaps this is due to the fact that there is an ab- 
sence of federal law in this area.'® 


C. WHETHER AN ACTIVITY OR ORGANIZATION MAY 
BE CHARACTERIZED AS A FEDERAL AGENCY OR 
WHETHER IT POSSESSES THE DISTINGUISHING 
CHARACTERISTICS OF AN INDEPENDENT 
CONTRACTOR 


If an individual distinctly has status as an officer or employee of 
a federal agency, or is an active member of the Armed Forces of 
the United States, or holds any other status within the express pro- 

16 381 U.S. 41 (1965). 

17 Standard Oil Company v. Johnson, 316 U.S. 481 (1942); United States v. 
Holcombe, 277 F.2d 143 (4th Cir. 1960). 

18 Anderson v. United States, 259 F. Supp. 148 (E.D. Pa. 1966) ; Buchanan 
v. United States, 190 F. Supp. 523 (D. Minn. 1961). 

19 JAYSON § 202.01. 
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visions of 28 U.S.C. § 2671, there can be no doubt that he is an 
FTCA government employee. On the other hand, subject to certain 
exceptions to be mentioned below, it may be stated as a general 
proposition that the United States Government may not be held 
liable under the FTCA for the negligence of an independent con- 
tractor or his employees. As mentioned in the introduction, the Act 
expressly states that the term “federal agency” does not include 
“any contractor” with the United States.*° The immediate signifi- 
cance of the statutory delineation between “federal agencies” and 
“any contractor” with the United States appears in the further in- 
terpretation of the definitions section of the FTCA, in which an 
employee of the government is defined to include the officers or 
employees of any federal agency and persons acting on behalf of a 
federal agency in an official capacity.*! Since any contractor with 
the United States may not be construed as a federal agency, nei- 
ther an independent contractor nor his employee may, according 
to the language of the statute, be considered an employee of the 
United States for the purpose of establishing FTCA liability. 

The question next arises as to the meaning of the term ‘any 
contractor” and whether traditional standards of definition apply. 
Often the term “independent contractor” is used interchangeably 
with the term ‘‘contractor” in matters concerning the FTCA. As a 
matter of legal semantics there appears to be no significant dis- 
tinction between the term “contractor” and “independent contrac- 
tor.” Black’s Law Dictionary defines contractor as “one who in 
pursuit of independent business undertakes to perform a job or 
piece of work, retaining in himself control of means, method and 
manner of accomplishing the desired result.’’*? The same authori- 
ty defines independent contractor as ‘one who, exercising an inde- 
pendent employment, contracts to do a piece of work according to 
his methods and without being subject to the control of his em- 
ployer except as to the result of the work.” ** The essence of these 
definitions is that the contractor is freed from superior authority 
regarding the performance of the particular undertaking, thus the 
emphasis on independence of the contractor. This characterization 
of independence establishes that a master-servant relationship does 
not exist.*t The legal implication of this independence is that the 
contractor is responsible for his and his employee’s negligence, but 

20 28 U.S.C. § 2671 (1964), as amended by 80 Stat. 307 (1966). 

21 Jd, 

22 BLACK’s LAW DICTIONARY 397 (4th ed. 1951). 

23 Td, at 911. 

24 See RESTATEMENT (SECOND) OF AGENCY 220(2) (1957), for a statement 
of the legal characteristics of servants and independent contractors. 
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that the government engaging his services is not. This is an in- 
tended result, as the liability assumed by the federal government 
under the FTCA is limited by the doctrine of “respondeat superi- 
or”; so if there is no master-servant relationship existing between 
the government and the wrongdoer, there can be no FTCA 
liability.”° 

As examples of judicial action distinguishing independent con- 
tractors from government employees, the following cases are men- 
tioned. In Strangi v. United States,?* after emphasizing that the 
main distinction between the independent contractor and the 
master-servant relationship is in the degree of control or right of 
control retained by the employer over the details of the work as it 
is being performed, but stating that no absolute distinguishing 
criteria exists, the court held that a person under contract with 
the government to clear land for a reservoir was not an employee 
of the government, but rather an independent contractor. Hence, 
there was no FTCA liability for his negligent use of fire, since 
control of such activity did not lie with the United States. 

In Buchanan v. United States,”’ it was held, after emphasizing 
the lack of authoritative control over the firm’s manner and means 
by which the details of its work were performed, that a firm that 
operated a government arsenal and manufactured ammunition was 
an independent contractor rather than an employee of the govern- 
ment. It was mentioned by the court that although the government 
maintained some measure of general control over the arsenal 
property, such control was similar to the interest and general con- 
trol ordinarily exercised by an owner over his property, which 
through lease or other arrangement is in the immediate possession 
of another, and that here the government control was exercised in 
the necessary area of inspection, to insure that the firm’s obliga- 
tions to the government were fulfilled, rather than to take over the 
firm’s obligations. 


The total situation approach was similarly employed in Hopson 
v. United States,?* where the firm operating an Army depot was 
held to be an independent contractor, and its employees not gov- 
ernment employees for FTCA purposes, since the only right to 
control retained or exercised by the government over the depot’s 
operation was limited to the results of the work being performed. 
It was held that the plant and facilities inspection rights, reserved 


25 28 U.S.C. § 1846(b) (1964) ; Jayson §§ 203, 276. 
26 211 F.2d 305 (5th Cir. 1954). 

27 305 F.2d 738 (8th Cir. 1962). 

28 136 F. Supp. 804 (W.D. Ark. 1956). 
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by the standard government contract for this type of operation, 
did not destroy the firm’s independence of operation. 

In a thoroughly reasoned opinion, it was held in Thomas v. 
United States ** that a star route mail carrier was an independent 
contractor rather than a government employee. The main factor 
considered in drawing this distinction was that of control over the 
details of the actual performance of the carrier’s duties. Although 
the government’s contract with the carrier contained several pro- 
visions indicating the government’s right to insure that the mail 
delivery was properly performed, it was ruled that these provi- 
sions did not amount to control of the manner and method of ac- 
tual delivery of the mail, nor was it control of the conduct of the 
carrier along the route. Other factors pointed out as bearing on the 
“control” question were that the control of the means of comply- 
ing with the contract was entirely with the carrier, the govern- 
ment’s only remedy for failure to perform under the contract’s 
terms was by forfeiture or fine, the method of contract formation 
was that of competitive bidding (the Postmaster General was re- 
quired to contract with the lowest reponsible bidder), so the gov- 
ernment had no actual choice in selecting the carrier, the only 
means of discharging the carrier was under the cancellation provi- 
sions of the contract, and the risk of profit was entirely on the 
carrier, who had to furnish his own equipment to perform his ob- 
ligations under the contract and hire his own substitutes when he 
was unable to perform personally. Moreover, the carrier was paid 
according to his own calculations, his mail handling duties differed 
from those of regular postal department employees, and none of 


the customary government employee deductions were taken from 
his wages. 


On the other hand, it was held in Schetter v. Housing Authority 
of the City of Erie * that a public housing authority was actually 
an instrumentality of the United States, rather than an independ- 
ent contractor, even though provisions in the lease between the 
United States and the authority identified Erie as a lessee and in- 
dependent contractor, and that all persons employed by the lessee 
were to be his employees, servants, and agents, and not those of 
the lessor. It was pointed out that when a lease shrouds the rela- 
tionship between the government and an agency, courts should 
pierce the veil in order to avoid an evasion of governmental re- 
sponsibility. Considering the actualities of the relationship and 
noting the extent of control retained by the government, the court 


29 204 F. Supp. 896 (D. Vt. 1962). 
30 132 F. Supp. 149 (W.D. Pa. 1955). 
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held that Erie was in reality a managing agent for the United 
States, rather than a lessee, and therefore the government was re- 
sponsible for the negligent repair of a kitchen gas heater, which 
caused the asphyxiation and death of two young children of ten- 
ants int the housing project. 

Mention should be made of the considerable potential govern- 
mental tort liability in the area of community housing programs, 
since the federal government’s involvement in housing projects is 
vast and expanding. Case law has effectively applied the ordinary 
tort liability of a private land owner to the United States, follow- 
ing the FTCA’s waiver of the government’s traditional immunity. 
For example, in an FTCA action against the government for 
wrongful death allegedly resulting from the negligence of the 
manager of buildings leased to the federal Public Housing Author- 
ity, liability was established in Maryland ex rel. Pumphrey v. 
Manor Real Estate & Trust Company.*' The particular facts in 
Pumphrey are interesting. It was a widow’s action to recover for 
the death of her husband by endemic typhus, a disease transmitted 
by the means of the bite of a flea from an infected rat. The man- 
ager’s alleged negligence consisted of failing to take adequate 
measures to exterminate the rats. The government’s argument 
that the manager, a real estate dealer, was an independent con- 
tractor was rejected on the basis that an employee is defined as a 
person acting on behalf of a federal agency in an official capacity. 
In this case the manager was subject to the detailed supervision of 
the Public Housing Authority, and the management contract 
bound the manager to regulations contained in an official manager’s 
manual. Subsequently, it was held in United States v. Dooley * 
that, for purposes of the FTCA, caretakers for a housing project 
owned by the United States were government employees. 

It appears that where housing projects are leased or transferred 
to state or local management and control that federal tort respon- 
sibility may result from residual federal inspection or supervision. 
One authority states that, regarding the Demonstration Cities and 
Metropolitan Development Act of 1966,** where federal agents or 
instrumentalities exercise sufficient control over the local project as 
to constitute a cumulative factual predicate for de facto control, 
despite the language of contracts and other arrangements stating 
31176 F.2d 414 (4th Cir. 1949). 


82 231 F.2d 423 (9th Cir. 1957). 
33 42 U.S.C. §§ 3301-74 (1966). 
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the independent contractor status of the local agency, a major area 
of potential FTCA liability exists.** 

Subject to certain logical exceptions, the courts have consistently 
ruled that the torts of independent contractors with the govern- 
ment do not result in FTCA liability. The theme central to the ex- 
ceptions to this rule is that the United States is subject to liability 
for tort claims in the same manner and to the same extent as a 
private person under like circumstances, as expressed in 28 U.S.C. 
§ 2674. Several primary exceptions to the independent contractor 
exemption from FTCA liability were discussed at length in Ben- 
son v. United States.* It was recognized that even though the 
wrongdoer involved was an independent contractor rather than a 
government employee, the government may be liable for its own 
negligence in selection of the contractor or in its discharge of 
functions reserved to government control; or the government may 
be vicariously liable for the contractor’s negligence where the law 
imposes a non-delegable duty to protect a class or individual from 
a particular harm; or the government may be liable for its negli- 
gence in failing to take reasonable precautionary measures with re- 
spect to an inherently dangerous activity, even though the inde- 
pendent contractor may also have been negligent in respect to 
such activity.*® 

Another exception to the independent contractor basis of nonli- 
ability under the FTCA was discussed in Anderson v. United 
States.** It was held that when the government contract directs 
the independent contractor to perform work which of itself neces- 
sarily operates to cause damage to a claimant’s property, the gov- 
ernment may not avoid FTCA liability. In this case a dredging 
contractor was directed by the contract to use the claimant’s land 
for a mud and silt dump, and the government had failed to acquire 
the right to use claimant’s land. Liability for trespass was based 
not on the manner in which the work was performed, but rather on 
the fact that the object of the contract caused the damage. 


Somewhat similarly, in the case of Emelwon, Inc. v. United 
States,** Florida law was interpreted to justify FTCA liability for 
the negligent spraying of water hyacinth and other noxious vege- 
tation performed by the Florida Game and Fresh Water Fish 


347. GOTTLIEB & P. GANTT, “UNCLE SAM” As A LANDLORD UNDER 
THE FEDERAL Tort CLAIMS AcT 84 (1967). 

35 150 F. Supp. 610 (N.D. Cal. 1957). 

56 Benson v. United States, 150 F. Supp. 610 (N.D. Cal. 1957), citing W. 
PROSSER, TorRTS § 64 (2d ed. 1955). 

37 259 F. Supp. 148 (E.D. Pa. 1966). 

38 391 F.2d 9 (5th Cir. 1968). 
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Commission, an independent contractor of the federal government, 
It was felt by the court that Florida law recognized two theories es- 
tablishing a duty in the employer (the United States) of the inde- 
pendent contractor. One was that where an employer gains knowl- 
edge of a dangerous situation created by an independent contractor, 
it may incur liability through its failure to halt the operation or 
otherwise remove the danger. The other theory was based on the 
nondelegable duty concept. In this regard it was stated that the 
employer’s liability is not absolute, nor is it vicarious for the neg- 
ligence of the independent contractor, but it is imposed for his own 
failure to exercise reasonable care in a situation dangerous enough 
so that the employer himself has a duty to third persons. 


It should be emphasized that although FTCA liability may be 


based on these exceptions, it is not dependent on a finding that the |; 


contractor involved was an agency of the United States, but ra- 
ther it is an implementation of the basic policy declaration of 28 
U.S.C. § 2674, that the United States shall be liable in the same 
manner as a private individual under like circumstances.*° 
Frequently, in order to establish FTCA liability, it is necessary 
to prove that a wrongdoing employee’s employer is an agency or 
instrumentality of the government. Judicial treatment of the ques- 
tion of the particular nature of the immediate employer depends 
on the facts of each case. The definitions section of the FTCA pro- 
vides limited assistance by expressly designating—as federal 
agencies—executive departments, military departments, independ- 
, ent establishments of the United States, and corporations primar- 
ily acting as instrumentalities or agencies of the United States. 
This section has been criticized as being insufficient, since it 
caused doubt whether the legislative and judicial branches of 
‘government were intended to be covered by the FTCA, by reason 
of the omission of these branches.‘ The legislative history of the 
act fails to indicate an express intent that the executive and judi- 
cial branches be included in FTCA coverage. Indicative of con- 
gressional intent, however, is a Senate Committee Report stating 
that the definitions section “makes it clear that its provisions cover 
all Federal agencies .. . and all Federal officers and employees...” ” 
Perhaps because of this lack of clarity, an early FTCA case, 
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39 Hamman v. United States, 267 F. Supp. 411 (D. Mont. 1967); Newman | 


v. United States, 248 F. Supp. 669 (D. D. C. 1965); Pierce v United States, 
142 F. Supp. 721 (E.D. Tenn. 1955), aff’d per curiam, 235 F.2d 366 (6th Cir. 
1956) ; JAYSON § 202.01. 

40 JAYSON § 202.01. 

41S. Rep. No. 1400, 79th Cong., 2d Sess. 31 (1946). 
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FEDERAL TORT CLAIMS 


Cromelin v. United States,* held that a federal district judge and 
a trustee in bankruptcy were not employees of the United States 


| for FTCA purposes. The court so held after weighing the facts 


that the trustee was an officer of the court, appointed, directed, 
and paid by the court, and that the judge was appointed by the 
President, confirmed by the Senate, and paid from the federal 
treasury. The judge’s status as a member of the independent judi- 
ciary was viewed as removing him from control of the United 
States, much in the same manner that a member of Congress is 
not an employee subject to federal control.** 


Considering the particular wording of the definitions clause 


which expressly “includes” the executive branch as a federal agen- 
cy but fails to mention the judicial branch, the Cromelin result is 


\ understandable. Perhaps if the plaintiff’s attorney in that case had 


presented the feelings of the Senate as expressed in the Senate Re- 
port,** a contrary holding would have followed. At least a ruling 
of non-liability based on the discretionary function exclusion of 
the FTCA would seem more logical.*® 


A subsequent case, McNamara v. United States,** involving an 
injury due to a fall in the Capitol Building, resulted in a ruling 
that the legislative branch of government is to be considered as a 
federal agency even though the FTCA’s definitions section was si- 
lent on this issue. The fact that the judge sitting on the Mc- 
Namara case had assisted as a member of the Justice Department 
in the preparation of the final version of the FTCA of 1946 lends 
special significance to the McNamara decision. It appears that 
Judge Holtzoff could not resist the opportunity to clarify the con- 
fusion surrounding the federal agency definition. As there was no 
legislative history indicating an intent to exclude the legislative 
and judicial branches, and to so limit the act would defeat part of 
the beneficent purposes of the FTCA, he ruled that the act applies 
to all three branches of the government.*’ 


An organization with special character dezerving consideration 
is the Peace Corps. The Peace Corps resembles the military orga- 
nizations in that its members are subject to direction and control 
flowing from a superior authority, having a national purpose as 
its objective. Members of the Peace Corps also are obligated, al- 


#2177 F.2d 275 (5th Cir. 1949), cert. denied, 339 U.S. 944 (1949). 
48 Id. 


44 Supra note 41. 

45 28 U.S.C. § 2680(a) (1964); Jayson § 202.07. 
46199 F. Supp. 879 (D. D.C. 1961). 

47 Id.; JAYSON § 202.01. 
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though under more flexible terms, to serve definite periods of 
duty, somewhat similar to the tour of duty agreed upon in a mili- 
tary enlistment. However, the act establishing the Peace Corps de- 
clares that volunteers joining the Corps “shall not be deemed 
officers or employees or otherwise in the service or employment” 
of the federal government for any purpose unless the act provides 
a stated exception.** One of the stated exceptions in the Peace 
Corps Act makes Peace Corps volunteers employees of the govern- 
ment for FTCA purposes. 22 U.S.C. § 2504(h) (1964) states that 
“volunteers shall be deemed employees of the United States Gov- 
ernment for the purposes of the Federal Tort Claims Act and any 
other Federal Tort liability statutes... .” It should be noted that 
the express designation of Peace Corps volunteers as FTCA gov- 
ernment employees in the organizational statute is a simple and 
conclusive method of avoiding judicial inconsistency on the ques- 
tion of employment status. The Act is also significant in that it in- 
dicates congressional concern about the tortious activities of its 
newly created organizations. It would be commendab'e that Con- 
gress continue to express its intent regarding employment status 
in organizations it creates. It could thereby assist the courts in 
their treatment of FTCA litigation (notwithstanding the differ- 
ence of opinion among the federal courts as to whether state or 
federal law controls this question). 

In contrast to the Peace Corps is the Civil Air Patrol, a volun- 
teer civilian aviation organization loosely, connected wih the Air 
Force, Although the members of the Civil Air Patrol qualify as ci- 
vilian employees of the federal government for purposes of the Fed- 
eral Employee’s Compensation Act,*® as do Peace Corps volun- 
teers,*” the Civil Air Patrol is not characterized as a federal 
agency within the meaning of the FTCA, and its members do not 
have FTCA employee status.°' 

However, where the Civil Air Patrol is engaged in a mission for 
the Air Force it would seem that the FTCA would probably cover 
the activities of its members either on the basis of the FTCA defi- 
nitions of employee as one officially acting on behalf of a federal 
agency, or on the basis of supervision exercised by the government. 
One authority has indicated that CAP pilots might conceivably be 

48 22 U.S.C. § 2504(a) (1964); JAYSON § 203.02(1) (b). 

495 U.S.C. § 803 (1964). 

50 22 U.S.C. § 2504(d) (1964). 

51 Pearl v. United States, 230 F.2d 243 (10th Cir. 1956). 
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FEDERAL TORT CLAIMS 


regarded as FTCA employees if they respond to a request from 
the Air Force to assist in a search for a lost aircraft.°? Apparently 
this precise question has not yet been before the courts. Should the 
question arise, needless to say the solution of it would be hindered 
by the lack of congressional direction regarding CAP members’ 
federal employee status. 

An example of the significance of characterization as a federal 
agency within the military organization is the legal distinction 
drawn between nonappropriated fund activities and private asso- 
ciations. Nonappropriated fund instrumentalities, such as 
equestrian or flying clubs (which may be either nonappropriated 
fund activities or private associations depending on the method of 
organization used), military exchange activities, officers’ and non- 
commissioned officers’ clubs (messes), and various welfare instru- 
mentalities, have generally been held to be an integral part of the 
military organization, and thereby take on the federal agency 
character of their parent organization. Although there continues 
to be some judicial uncertainty regarding the nonappropriated 
fund concept,’* the United States Supreme Court has ruled that 
nonappropriated fund instrumentalities are “arms of the govern- 
ment deemed by it essential for the performance of governmental 
functions.” *' Numerous cases have resulted in decisions applying 
FTCA employee status to employees (but not members) of nonap- 
propriated fund instrumentalities. 

Private association activities have been held not to be an inte- 
gral part of the military organization, due to the nonessential na- 
ture of the functions they perform, and due to the particular 
characteristics of these organizations which provide for slight 
governmental supervision (as opposed to the extensive supervision 
exerted over nonappropriated fund activities) .°° 


52 JAYSON § 202.08(2). 

S See the concurring opinion of Judge Whitaker in Pulaski Cab Company 
v. United States, 141 Ct. Cl. 160, 167, 157 F. Supp. 955, 959 (1950), and Scott 
v. United States, 236 F. Supp. 864 (M.D. Ga. 1963) 

54 Standard Oil Company of California v. Johnson, 316 U.S. 481, 485 
(1942). 

55 See United States v. Hainline, 315 F.2d 158 (10th Cir. 1963); United 
States v. Holcombe, 277 F.2d 143 (4th Cir. 1960); Roger v. Elrod, 125 F. 
Supp. 62 (M.D. Ga. 1954). 

56 Compare Ariny Reg. No. 230-5, 2b (18 Jul. 1956) with 6. See also 
Scott v. United States, 226 F. Supp. 864 (M.D. Ga. 1963), aff'd, 337 F.2d 471 
(5th Cir. 1964), cert. denied, 380 U.S. 933 (1965). 
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D. APPLICATION OF THE LOANED SERVANT 
DOCTRINE TO FTCA CASES 


An employer who hires a person may loan that person’s services 
to another employer so as to make the person the latter employer's 
employee. This is the essence of the “loaned servant” doctrine.” In 
their consideration of FTCA suits courts have occasionally been 
confronted with the loaned servant doctrine in attempts by the 
government to establish that at the time of negligent conduct by a 
person hired by the government, such person had actually become 
another employer’s employee so as to avoid governmental liability. 
On the other hand, claimants sometimes argue that a person hired 
by some other employer had, at the time of his negligent conduct, 
become an employee of the government so as to make the govern- 
ment liable, rather than the original employer. An appropriate 
parallel argument in this latter situation where a federal agency 
is involved would be based on that portion of the definitions sec- 
tion which defines government employees to include “persons act- 
ing on behalf of a federal agency in an official capacity, temporarily 
or permanently, whether with or without compensation.” ** Al- 
though this provision was intended to cover public-minded, but 
negligibly compensated, government volunteer servants during pe- 
riods of national emergency,*® it is not clear how far it should be 
extended to include other persons who in some way act for the 
government.” It would seem that when the actualities of an em- 
ployment situation are such as to justify application of the loaned 
servant doctrine to establish government. employment, it should 
not be difficult to find that the employee had acted on behalf of a 
federal agency. 

While the determination of government employment status for 
the purpose of imposing FTCA liability may often depend on a fa- 
vorable ruling establishing a loaned servant situation, under other 
circumstances the doctrine’s application would be immaterial in 
relation to FTCA liability. For instance, it may be that the 
wrongdoing employee was loaned from one federal agency to an- 
other, or it may be that the loaned servant fails to qualify as a 
government employee either before or after the “loan” is 
effected.®! 


57 35 AM. JuR. Master and Servant § 541 (Supp. 1968). 

58 28 U.S.C. § 2671 (1964). 

59 Gottlieb, The Federal Tort Claims Act—A Statutory Interpretation, 35 
Geo. L. J. 1 (1946) ; JAYson 203.04. 

60 Jd. 

61 Annot., supra note 13 at 902. 
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FEDERAL TORT CLAIMS 


The loaned servant doctrine was applied in Fries v. United 
States, to the effect that a chauffeur became a non-federal employee. 
He had been hired locally by the United States Public Health 
Service, and was driving a government vehicle in the course of his 
duties for a venereal disease survey conducted by a city and coun- 
ty, but assisted by the Public Health Service to the extent of loan- 
ing equipment and contributing funds, when he negligently caused 
injury. In this instance the government’s assertion of the loaned 
status of its employee was viewed favorably by the court. 

Another instance of a judicial determination that a federal em- 
ployee become a loaned servant is the early FTCA case of Cobb v. 
United States.** In this action for burns suffered by a member of a 
junior (high school) ROTC unit, it was held that the Regular 
Army sergeant, who had allegedly negligently caused the burns, 
had become a loaned servant, and no recovery under the FTCA 
was allowed, since the sergeant was no longer an agent of the 
United States.** In forming its conclusion of a loaned servant 
status, the court took into consideration the facts that the ROTC 
military personnel were serving under the control and at the in- 
sistence of the state and the public schoo] board, that the military 
personnel received additional compensation from the school, that 
the school board was responsible for the military property loaned 
to it, and that the school board had agreed to appoint one of its 
custodial employees to care for the loaned equipment. This court’s 
composite approach to the factual situation presented by Cobb is 
another example of a judicial balancing of legally significant fac- 
tors, resulting in decisional law defining the ambit of the FTCA. 
In neither the Fries nor the Cobb cases was there a written or 
orally expressed agreement stating that the legal responsibility of 
the federal employee was to be transferred from the federal agency 
or military service involved. A working arrangement pragmatical- 
ly evolved whereby the federal employees were to be used in as- 
sisting non-federal authorities in matters of mutual interest, and 
ata certain point during the rendering of this assistance the federal 
employee’s act became the legal responsibility of the assisted non- 
federal authorities. 





62170 F.2d 726 (6th Cir. 1948), cert. denied, 336 U.S. 954. 

6381 F. Supp. 9 (W.D.La. 1948). 

64 Two subsequent decisions held that military personnel attached to the Re- 
serve Officer Training Corps at the college level continue to be federal em- 
ployees for purposes of the FTCA. E.g., La Bombard v. United States, 122 F. 


Supp. 294 (D. Vt. 1954); Bellview v. United States, 122 F. Supp. 97 (D. Vt. 
1954). 
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The general rule is consistent with these results, in that it is not 
necessary that the person to whom an employee is loaned be given 
express or written authority to control the employee. The essential 
factor is the right to control the employee as his proprietor. 


The fact that the tortfeasors in the above cited cases received 
their primary pay from federal sources did not prevent their 
being loaned. This result is also consistent with traditional legal 
concepts. A major consideration seems to have been given to the 
right of control over their employment functions and activities. 

The importance of authority or right to control also seems pi- 
votal in cases in which the government’s arguments claiming its 
employee had been “loaned” were not accepted. The general rule is 
that, in order to escape liability, the original employer must have 
relinquished full control of the servant for the time being: it is not 
sufficient that the employee was partially under the control of an- 
other. If the employer does not surrender full control over the em- 
ployee, he remains liable for his negligence during the time he acts 
for the person to whom he is loaned.*’ There are inherent difficul- 
ties in applying this rule to military members, since they are at 
all times subject to the control of a superior federal authority. 
Any working arrangement with non-military authorities would 
necessarily have to recognize the military’s ultimate right to con- 
trol its member, since one’s status as member of the armed forces 
prevents a surrender of full control over that individual. 

Subsequent cases involving a ijoaned servant issue similar to 
that in Cobb were more concerned with the obligatory nature of 
the tortfeasor’s military status. In Bellview v. United States, the 
court concluded as a matter of law that an Air Force Lieutenant 
Colonel, as the Professor of Air Science and Tactics at a Ver- 
mont college, was an employee of the government when he negli- 
gently caused an accident with a car owned by the United States. 
As factors bearing on the court’s decision, the court stated that 
the tortfeasor was an Air Force officer on active duty, that he was 
ordered to duty at the college, that he was subject at any moment 
to be reassigned by the Air Force, and that his main source of live- 
lihood came from his salary as an Air Force officer. This court 
felt that the inherent control exercised by the Air Force over its 
member was sufficient to prevent his being loaned to the college. 
The court was probably in error, however, when it concluded that 


65 35 Am. Jur. Master and Servant § 541 (Supp. 1968). 
66 Jd. 

67 Id. . 

68 122 F. Supp. 97 (D. Vt. 1954). 
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FEDERAL TORT CLAIMS 


payment from the Air Force prevents a loaned servant status, 
since the general rule regarding compensation is contrary. Shortly 
thereafter, the same court denied the government’s motion to dis- 
miss a negligence complaint on the ground that Army officers as- 
signed to an ROTC unit were no employees of the United States.* 

It would appear that, while military status does prevent a full 
surrender of control over him, what is tantamount to full control 
is relinquished so long as a military member is actually function- 
ing in a loaned status, and so long as the member’s superior au- 
thorities forebear exercising their power of contro]. In other 
words, a military member should be able to be loaned to a non-fed- 
eral activity if as much control as is possible under the armed 
forces unique “employment” arrangement is relinquished. This 
would appear to amount to a forebearance to exercise its right and 
authority to transfer the loaned member from his present posi- 
tion, and an avoidance of interfering with the borrowing activity’s 
control over the loaned employee. 

A leading case involving a situation in which a non-federal em- 
ployee became a loaned servant to the United States is Martarano 
v. United States.*° There it was held that although a state-hired 
agricultural agent received all his pay and fringe benefits of em- 
ployment from state agencies, he was, so far as concerned an 
FTCA suit, an employee of the federal government, because it di- 
rectly supervised and controlled that employer under a “loan” ar- 
rangement with the state. The court based its opinion on the law 
of vicarious liability, and resorted to state and federal statutes 
permitting the federal use of state employees. The employee was 
officially loaned to the federal Fish and Wildlife Service, and he 
was working under the direct control and supervision of that 
agency. A necessary responsibility incident to this right of supervi- 
sion was the federal government’s vicarious liability for the tor- 
tious conduct of its state-hired and state-paid employee. Greatly 
influencing the court’s decision were the facts that the Federal Bu- 
reau of Sport Fisheries and Wildlife supplied the job description 
to the state agency, it provided the state employee’s efficiency rat- 
ings, and it approved his pay increases coming from the state. 


89 La Bombard v. United States, 122 F, Supp. 294 (D. Vt. 1954). The Army 
has taken the position that military personnel assigned ROTC duty are to be 
considered employees of the United States as concerns admininstrative claims 
matters, and that the “loaned servant” doctrine is not to be depended upon 
arbitrarily as a defense to governmental liability. See U. S. Dep’t or ARMY, 
PAMPHLET No. 27-162, CLaims 50 (1968), citing JAGL 1958/8648, 15 Jul. 
1958, as digested in 8 Dig. Ops. 25 (1959). 

70 231 F. Supp. 805 (D. Nev. 1964). 
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It is interesting that this court referred to the language of the 
FTCA, which includes as government employees those persons 
acting in behalf of a federal agency in an official capacity, even 
though temporarily and without compensation, in addition to its 
reference to the loaned servant doctrine. There seemed to be a re- 
luctance to find employee status solely on the loaned servant doc- 
trine, although there was no statement to that effect. Perhaps the 
court was attempting to incorporate the loaned servant doctrine 
into this portion of the statutory employee definition. This would 
seem appropriate since a loaned servant in relation to the FTCA 
is acting in behalf of the United States, and frequently he is doing 
so without federal compensation and on a temporary basis. 

The better approach, however, would seem to consider the 
loaned servant doctrine separate from the statutory definitions, 
since the government, in its attempt to establish that one of its 
employees has been loaned, does not base its argument on the 
FTCA definitions section. In fact, there is tacit admission of em- 
ployee status by the use of the loaned servant doctrine as a de- 
fense. The employee must have been the lending employer’s before 
he could be loaned to a borrrowing employer. 

It should be mentioned that when a loaned servant status exists, 
an important issue affecting the responsibility of the loaning em- 
ployer for the acts of a borrowed employee is whether the borrowed 
employee was acting within the scope of the borrowing employer’s 
business at the time of his negligent conduct.”: In other words, it 
is conceivable that an FTCA claimant could still resort to the 
principles of vicarious liability to find the federal government, as 
a loaning employer, liable for its loaned servant’s tortious conduct 
outside the scope of the borrowing employer’s activity. This, of 
course, assumes the employee was still acting within the scope of 
his federal employment. 


E. THE EFFECT OF DUAL EMPLOYMENT 
STATUS OF AN EMPLOYEE 
In contrast to the loaned servant doctrine, it is sometimes 
argued that an employee is that of both the federal government 
and another employer at the same time. Dual employment status 
arguments were raised with some initial success in cases involving 
state National Guardsmen. For instance, in the case of Layne v. 
United States,”* an Air National Guardsman was held to be in the 


1135 AM. JuR. Master and Servant § 541 (Supp. 1968). 
72 295 F.2d 433 (7th Cir. 1961), cert. denied, 368 U.S. 990 (1962). 
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dual service of his state and of the United States at the time he 
was fatally injured in a plane crash resulting from the negligence 
of federal air field control operators. As a result of this dual capac- 
ity holding, the decedent’s widow was prevented from recovering 
under the FTCA. Again, in the case of United States v. Holly,” a 
state National Guard unit’s caretaker was held to be a federal em- 
ployee when he negligently caused an automobile accident. An im- 
portant factor in the court’s determination of dual status of the 
state-employed caretaker was the federal statutory provision out- 
lining his duties and providing for payment for specified services 
to come from federal funds.** Certain regulations defined the du- 
ties and responsibilities in detail, and the caretaker was engaged 
in the performance of such defined duties when the accident oc- 
curred. The fact that the caretaker was required by regulations to 
be a member of the National Guard, take an oath of allegiance to 
the state, receive compensation from the state, and perform duties 
for the state was immaterial, since the injuries were caused while 
the caretaker was in the performance of his described statutory 
duties for the federal, rather than the state government. Here, as 
in loaned servant cases, wherein an employee essentially transfers 
his employer for the purposes of tort liability, the federal govern- 
ment maintained a certain measure of direction and control over 
the method and means of this employee’s service. The major dis- 
tinction between these cases was that the measure of this control 
was more limited in the instant case. There was, as the court indi- 
cated, a dual employment relationship, rather than a substitution 
of one employer for another. This situation was essentially viewed 
as one of dual employment, with the caretaker serving two em- 
ployers, the federal and the state governments. Where dual status 
exists, determination of liability turns on the question of the par- 
ticular employment in which the employee is engaged at the time of 
his negligent act. 


If the caretaker had committed tortious conduct while perform- 
ing duties flowing from his state, rather than his federal employ- 
ment, he would have been held to be a state employee, and the 
United States would not have been liable for such conduct. An ex- 
ample of a dual status case resulting in no FTCA liability was 
Pattno v. United States. There the United States was not liable 
for a mid-air collision caused by an Air National Guard care- 
taker, since the purpose of the flight was to evaluate the flying skill 

78192 F. 2d 221 (10th Cir. 1951). 


74 32 U.S.C. § 709 (1964). 
75311 F.2d 604 (10th Cir. 1962), cert. denied, 373 U.S. 911 (1936). 
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of another guardsman, a training function for which the state was 
responsible. 

The use of the Holly case to illustrate a factual situation in 
which dual employee status existed was to demonstrate a theoreti- 
cal approach to the problem. The Supreme Court in Maryland ex 
rel. Levin v. United States * effectively overruled Holly when it 
concluded that civilian caretakers of National Guard units were 
employees of the state rather than the federal government. This 
ruling would seem to preempt further application of the dual em- 
ployment concept to National Guard caretakers, but it should not 
prevent the future use of the concept in other areas in which the 
government shares an employee on a relatively equal basis with an- 
other employer. It should be mentioned that state National Guard 
organizations are not federal agencies within the 'TCA’s defini- 
tion, except when tiey are called into federal service. It follows 
that members of su*h units are not considered employees of the 
federal government unless they have been called into federal 
service.” 

The issue of dual employment status also arises in certain in- 
stances in which the sole employer involved is the United States, 
where an individual is employed for two separate undertakings. 
For instance, in the case of Marcum v. United States * it was held 
that a person temporarily employed as a carpenter and foreman 
by the Geological Survey Division of the Department of Interior to 
construct several stream water level gauges was acting as an inde- 
pendent contractor when he was driving his truck home to pick up 
tools and equipment for use on the job the next day, so that FTCA 
liability could not be established for his negligence while so en- 
gaged. It was pointed out that it was clear that a master-servant 
relatior ship existed between the employee and the government 
while he was engaged in the carpentry work from which he was em- 
ployed, since the government controlled and supervised the man- 
ner in which the details of his duties were performed. Neverthe- 
less, it was stated that a person may serve in a dual capacity, and 
be a servant as to one undertaking for an employer, and an inde- 
pendent contractor as to another undertaking for the same em- 
ployer. 

It would seem that the use of the dual status concept in relation 
to the FTCA is closely related to the question _* whether a gov- 


76 381 U.S. 41 (1965). 

77 Blackwell v. United States, 321 F.2d 96 (5th Cir. 1953). The District 
of Columbia National Guard is an exception to this rule. O’toole v. United 
States, 206 F.2d 912 (3d Cir. 1953). 

78 208 3. Supp. 929 (W.D. Ky. 1962), aff'd, 324 F.2d 787 (6th Cir. 1963). 
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ernment’s agent was acting within the scope of his employment at 
the time of his tortious conduct. In Marcum the court framed the 
issue of scope of employment, and then reasoned that there was no 
master-servant situation justifying application of the respondeat 
superior theory of liability. The effect was to find that the employee 
had departed the scope of his employment as a servant, and en- 
tered the area of his activities as an independent contractor. 


F. SOURCE OF COMPENSATION AND SUPERVISION 
OF EMPLOYEE AS INDICIA OF FEDERAL 
EMPLOYEE STATUS 
The question sometimes arises whether the fact that a person’s 
employment wages are paid from federal government funds estab- 
lishes federal employer status within the meaning of the FTCA. In 
the case of Blackweli v. United States * the court, after recogniz- 
ing that a negligent sergeant in the Louisiana National Guard was 
paid with funds supplied by the United States, held that the ser- 
geant was not an employee of the United States for purposes of the 
FTCA. The court refused to depart from the well established rule 
that a member of the National Guard who has not been called into 
federal service is not an employee of the United States within the 
meaning of the FTCA. The mere fact of payment from federal 
funds is not a sufficient connection with the federal government to 

justify the creation of an employee status. 

The cases discussed in relation to the loaned servant doctrine, in 
which employees hired and paid by the United States were lent to 
non-federal agencies, are further substantiation that a federal 
source of compensation is non-conclusive as to employee status.*° 
The cases discussing instances of non-federal employees becoming 
employees of the United States for FTCA purposes additionally 
demonstrate that the source of salary is also not a major indicator 
of FTCA employee status. 

The importance of this rule may be seen in relation to the feder- 
al government’s extensive cooperative efforts with other govern- 
ments within the federal system. The question often arises as to 
whether a certain employee is a federal or local government em- 
ployee. An illustrative case is Harris v. Boreham. There it was 
held that although the superintendent of public works of a munici- 
pality in the Virgin Islands was appointed by the United States 
Secretary of the Interior, and his salary was paid from federal 

79 321 F.2d 96 (5th Cir. 1963). 


80 Supra § D. 
81 233 F.2d 110 (3d Cir. 1956). 
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funds appropriated by Congress for the government of the Virgin 
Islands, he was nevertheless an official of the municipality’s gov- 
ernment, whose duties were performed under the control and su- 
pervision of the governor of the territory. The court emphasized 
that the fact of federal payment of the superintendent’s salary did 
not indicate that officials of the local government were employees 
of the United States, but merely demonstrated that Congress was 
willing to subsidize the local government. 


The Harris case is a good example of the common situation 
where both the source of compensation and the right of supervi- 
sion are raised as conflicting indicators of federal employee status. 
Its result is consistent with the general rule that control and su- 
pervision are major indicators of employee status, while the 
source of compensation is not. The cases analyzed in the discus- 
sion of factors distinguishing independent contractors illustrate 
this rule’s application. One court, in Maloof v. United States,** 
even went so far as to state that where the government possesses 
the right to exercise substantia] control, the contractor must be 
considered a government employee without regard to other indi- 
cia. 

Perhaps this is an extreme position, but it raises the further 
question of what is substantial control.There have been efforts to 
establish that the government’s control over a contractor was sub- 
stantial when it published and enforced safety regulations per- 
taining to the contractor’s work. The United States has generally 
been able to avoid FTCA liability from this approach, as it did in 
United States v. Page.** In that case the negligent manufacture of 
solid fuel propellant resulted in an explosion causing the death of 
claimant’s decedent. The government had reserved the right to in- 
spect for the adherence to contract safety provisions; and an Air 
Force officer was assigned to the plant, with the responsibility of 
monitoring the contractor’s safety performance. The court ruled, 
however, that the federal contract right of inspection (and the 
right to stop the work) did not in itself override the general rule 
of nonliability for torts of the contractor because no duty was cre- 
ated to employees or third parties. 

The effect of this decision is two-fold. It indicates that there 
will be no FTCA liability for the failure of the government to en- 
force a safety regulation of this type, and, secondly, it demon- 
strates that the right to enforce the safety measure does not 


82 242 F. Supp. 175 (D. Md. 1965). 
83 350 F.2d 28 (10th Cir. 1965). 
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amount to control rendering the contractor a government 
employee.** 


G. SPECIFICITY IN THE IDENTIFICATION OF 
FTCA TORTFEASORS 


In Smart v. United States * it was stated that no action based 
on the FTCA will lie against the government, unless the govern- 
ment employee causing the injury is himself personally liable. In 
that case a particular government employee (or group of employ- 
ees) was identified as causing the tortious injury, and the court 
was applying to the factual situation the simple FTCA formula 
that the United States is liable as would be a private person under 
the circumstances.** 

This section of the act has developed considerable controversy" 
over what Congress intended when it established as the test of 
governmental liability the private person analogy. Did Congress 
intend that there would be liability only if the government was 
negligent in a way in which a private person could be negligent? 
Did it intend that only proprietarial acts were to be covered? Was 
it intended that the government employee causing the injury be 
judicially treated as a private person and if he were liable then 
the government would also be liable? 

Early in the history of the FTCA there was concern that this ref- 
erence to a private person could be construed as a limitation on 
the government’s liability by its being interpreted as meaning the 
United States would be liable under the FTCA only for the tortious 
acts that a private person could commit. In Cerri v. United 
States ** it was concluded that the government’s sovereign func- 
tions were so numerous that Congress could not have intended to 
limit all FTCA liability to governmental acts capable of perform- 
ance by a private person. In Feres v. United States ** the Supreme 
Court held contrary to the Cerri decision by ruling that there was 
no FTCA liability for injuries or death suffered by members of 
the armed forces incident to their service. As no private person is 

8*U. S. Dep’r oF ARMY, PAMPHLET No. 27-162, Cuaims 56 (1968). 
For a contrary result, see Mary J. Martin v. United States, Civil No. 794 
(E.D.Tex. 1964), aff'd per curiam, No, 22267 (5th Cir. 1966). To the extent 
that this case premises governmental liability upon a “joint endeavor” in the 
area of safety regulation, it is regarded by the United States as incorrect. 

85 111 F. Supp. 907 (W.D. Okla. 1953). 

86 28 U.S.C. § 1346(b) (1964). 

87 80 F. Supp. 831 (N.D. Cal. 1948). 

88 340 U.S. 135 (1950). 
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lawfully authorized to raise an Army, there could be no compari- 
son of governmental and private pursuits. Subsequent Supreme 
Court decisions ** have greatly discredited the Feres reasoning, 
and the present rule is that the private person analogy is not to be 
used as a limitation to FTCA liability. In United States v. 
Hunsucker * the court reflected the belief that the Supreme Court 
had rejected any distinction between the government’s negligence 
when it acted in its proprietary capacity and its negligence when 
it acted in its strictly governmental or sovereign capacity. Cur- 
rently, the “private person” phraseology is generally recognized as 
being simply the operative words effecting the FTCA waiver of 
sovereign immunity, rather than words of limitation.” 

Starting, then, with the basic proposition that FTCA liability 
may be founded on tortious conduct of the employees of the gov- 
ernment either in its proprietary or its strictly governmental ca- 
pacity, the question next arises whether a claimant must prove the 
identity of the wrongdoing government employee in order to satisfy 
the “private person” test of liability. The Act does not state that 
a claimant must identify the wrongdoing government employee 
before FTCA liability arises, and decisional law seems to re- 
quire only that there must be an uncontradicted inference of em- 
ployee status in order to establish FTCA liability. 

In Lund v. United States ** the claimant was unable to identify a 
particular government pilot who had allegedly damaged the claim- 
ant’s automobile by propblasting it with rocks and stones while 
the car was parked in a designated parking area. The claimant did 
not see the damage occur but argued that negligent starting oper- 
ation of an aircraft was the only reasonable explanation for the type 
of damage resulting to his car. The court held that since there was 
no evidence to identify the person whose negligent operation 
caused the damage, the air station was under the control and direc- 
tion of the Navy, and there was no counterevidence offered to neu- 
tralize the inference raised that the guilty person was an employee 
of the United States, recovery was proper under the FTCA. 

In this case, neither the employee, nor the government property 
inferentially causing the damage, were identified. An earlier case 
also involving the sufficiency of proof whether or not unidentified 
persons were government employees was Watson v. United States.” 





*9 E.g., Indian Towing Co. v. United States, 350 U.S. 61 (1965). 

90 314 F.2d 98 (9th Cir. 1962). 

*1U, S. Depr’t oF ARMY, PAMPHLET No. 27-162, CLaims 35, 36 (1968). 
#2 104 F. Supp. 756 (D. Mass. 1952). 

9390 F. Supp. 900 (D. Alas. 1950). 
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It presented the probably more common situation in which the 
claimant saw the government employee, and the government prop- 
ciiy he negligently operated to cause tortious injury, but was una- 
ble precisely to identify either. Evidence was presented, however, 
showing that the claimant, a civilian employee of the government 
was struck by a bus which in size, shape, color, and every detail of 
appearance corresponded to an army bus which was at that time 
being used to shuttle civilians on the post. Evidence was also in- 
troduced showing that the bus was being driven by a man wearing 
an Army uniform. The court held these facts sufficient to raise a 
strong inference that the bus was being driven by an employee of 
the government. Since the government failed to present evidence 
to the contrary, this inference was legally sufficient to establish 
that the bus was being driven by such an employee. 

This case shows that it is sufficient for a claimant to plead and 
prove facts substantiating that some employee, rather than a par- 
ticular person, tortiously caused injury to the claimant. This is 
particularly important in cases involving the negligent mainte- 
nance of government property, resulting in an unreasonably dan- 
gerous condition. Generally, it has been recognized that it is suffi- 
cient for the claimant to establish fault on the part of anonymous 
and unidentified government employees responsible for maintain- 
ing the property in a safe condition.” 


III. CONCLUSION 


While no attempt has been made to identify all persons qualify- 
ing as employees of the government for purposes of the FTCA, 
representative cases have been discussed for the purpose of illus- 
trating the problems arising in, and the principles applying to, 
cases dealing with the employment question. From the foregoing 
discussion it should be concluded that courts faced with the issue 
of FTCA employee status frequently must depend upon non-statu- 
tory criteria, as well as the broad definition of “employee of the 
government” contained in the Act. It also appears that the major 
non-statutory indicator of employee status is the factor of control 
or right to control possessed by the government. Where this factor 
conflicts with other factors of employee status, it generally deter- 
mines the issue. Differences in factual circumstances have led to 
differences in judicial treatment of the issue of status, regardless 
_ % United States v. Trubow, 214 F.2d 192 (9th Cir. 1954) ; Jackson v. United 
States, 196 F.2d 725 (3d Cir. 1952); United States v. Hull, 195 F.2d 64 


(ist Cir. 1952); U.S. Drep’r oF ARMY, PAMPHLET No. 27-162, CLAIMS 
50 (1968). 
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of the general recognition of the non-statutory legal principles per. 
taining to this issue. Depending on the facts of particular cases, 





judicial conclusions have varied as to whether an activity or orga- 
nization should be characterized as a federal agency of which its 
employees qualify for FTCA purposes, or whether it should be le 
gally distinguished as an independent contractor, the acts of 
which generally do not support FTCA liability. Results have dif. 
fered also in the application of the loaned servant doctrine in situ- 
ations in which persons either enter or depart FTCA employment 
status, irrespective of formal employer-employee relationships. 
There has also been an inconsistency, depending on varying fac- 
tual circumstances, in judicial consideration given to the dual em- 
ployment concept. Some cases have held that one employee is the 
legal responsibility of two employers, such liability existing in 
separate and distinct spheres of activity. 

FTCA decisional law has established that merely receiving one’s 
wages or compensation from the federal government does not nec- 
essarily qualify a person as a federal employee. The cases have es- 
tablished, however, that the source of an employee’s supervision, 
and the right of control over the details of performance, are pri- 
mary indicators of employee status. These are logical developments, 
considering that the purpose of the FTCA was to permit liability 
under the doctrine of respondeat superior for the negligent acts of 
persons occupying a servant relationship with the United States. 
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